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Making Out-of-State Mortgage Investments 


By JOHN J. REDFIELD, of the New York Bar 
Member of the firm of Cadwalader, Wickersham & Taft, New York City 


Within recent years, many banks, aided by enabling state 
legislation, have been permitted to invest in out-of-state mort- 
gages. Many problems have, of course, arisen in opening up 
this wholly new area for investment. 

The first decision to be faced by a bank in initiating an out- 
of-state mortgage investment program is whether to lend 
directly to property owners in another state, or to confine its 
investments to the purchase of fully advanced mortgages from 
local lenders who in this connection are termed “originators.” 
Our experience has been that the only satisfactory program is 
that based on purchase from originators. Direct lending in 
another state not only increases the possible exposure to penal- 
ties and taxation under the laws of that state, a matter which 
I shall discuss later, but it is more expensive. Such direct lend- 
ing would require the hiring of additional specialized personnel 
familiar with local customs and practices and would involve 
additional legal and other administrative costs, all of which 
could be justified only by an unusually large and steady flow 
of investments from the localities concerned. 

There are two methods of purchasing mortgage investments 
from the local originator. The first is the so-called “off the 
shelf” basis and the second the “advance commitment” basis. 
Under the latter method the mortgages which the bank agrees 
to purchase are generally not in existence at the time the com- 
mitment to purchase is issued. Of course, such commitments 
contain safeguarding conditions assuring, among other things, 
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satisfactory credit of the mortgagor when the mortgage is 
ultimately offered to the bank for purchase. Under the “off 
the shelf” method of purchasing, at the time the commitment 
to purchase is issued, the mortgages which are the subject mat- 
ter of the commitment to purchase are fully advanced and the 
credit of the mortgagor has been approved by the purchasing 
bank. If out-of-state mortgage investments are largely limited, 
as in New York in the case of savings banks, to FHA and VA 
loans, the advance commitment procedure will raise the prob- 
lem of compliance with FHA and VA regulations on purchases 
of loans at a discount. Both agencies still prohibit the passing 
along of discounts by the seller or builder to the purchaser- 
mortgagor, and we have often found it advisable where an 
advance commitment at a discount is contemplated first to clear 
such arrangements with the originator. 


The credit, integrity, skill and experience of the mortgage 
seller and mortgage servicer are obviously vitally important. 
They affect not only the quantity and quality of the mortgages 
offered and the speed with which the transactions can be closed, 
but also the long-range security of these investments. Both 
the seller and the servicer, generally the same party, should 
be fully qualified to do business in the state in which the mort- 
gaged properties are located. Under some state laws failure 
to observe this precaution will affect the validity or enforce- 
ability of the mortgage. The mortgage seller and mortgage 
servicer have a common self-interest with the purchasing bank. 
If the former is in the business for keeps and prospers he can 
be a valuable customer for future mortgage business with the 
purchasing bank. 


Regardless of the volume of mortgages to be purchased, 
the funds committed by the bank should be put to work by 
completing mortgage purchases with the least possible delay, 
thus avoiding loss of interest. We have frequently found that 
repurchase arrangements with sellers are useful in eliminating 
the time lag required for examining the mortgage loan docu- 
ments. A repurchase agreement is an agreement by the seller 
to buy back any mortgages which within a fixed period of time 
the bank or its counsel finds to be defective. Such agreements 
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should, of course, be restricted to sellers whose financial stand- 
ing is sufficient to enable them to make good when repurchase 
is requested. In dealing with sellers of modest credit rating, it 
may be unwise to adopt repurchase procedures. In such cases 
we have found it is extremely helpful in eliminating errors and 
facilitating review to acquaint the mortgage sellers and their 
counsel with our review procedure in detail, enabling them to 
anticipate our requirements. 

In this connection we have evolved a number of basic docu- 
ments which include a form of commitment, outline of review 
procedure, check list of documents, servicing agreement, re- 
purchase agreement and payment schedule.* These documents 
were drafted to meet and have met most of the primary prob- 
lems involved in an out-of-state lending program, not the least 
of which is one which I should like to deal with now. 

When we initially commenced an out-of-state lending pro- 
gram, we were apprehensive that all sorts of difficulties would 
arise from different local laws dealing with evidence of debt, 
security instruments, real and personal property, recording, 
liens and other rights and remedies. We have been happily 
disillusioned. With the cooperation of local counsel, we have 
been able to resolve most of these difficulties readily and satis- 
factorily in some forty states, Hawaii and Puerto Rico. 

The one problem that we have constantly had to face has 
been the “doing business” laws in our sister states. The per- 
plexing question has been whether our clients’ activities in 
negotiating, acquiring, servicing, enforcing and realizing upon 
the security of their investments in these states constituted the 
performance of business therein and if so, what penalties, fines 
or disabilities, and what local taxation might be involved. 

Unlike an individual, a corporation has no inherent right to 
carry on activities in a jurisdiction other than that in which it 
was created. Except for limited rights arising from the Inter- 
state Commerce clause of the Federal constitution, a corpora- 
tion must seek the permission of the state in which it intends 
to carry on operations, if the state considers such operations 
*Specimen documents together with the check list may be obtained for one dollar to cover 


costs of printing and mailing from the Savings and Mortgage Division, American Bankers 
Association, 12 East $6 Street, New York 16, N. Y. 
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as “doing business.” Qualification, which is the term for obtain- 
ing this permission is not a complicated process and involves 
filing an application with the appropriate department of the 
state concerned and paying a usually nominal fee. The regis- 
tration and fee usually must be repeated annually. In addition, 
arrangements must be made in many cases for the appointment 
of a statutory representative to accept service of process and 
other notices or, in some states, to designate the Secretary of 
State or other official to accept service of process on behalf of 
the corporation. Generally it is not necessary to obtain what 
is called a full qualification in order to purchase, service and 
enforce mortgage investments, as many states permit out-of- 
state banks to obtain a qualification which limits their activities 
to these matters. Many states, however, do not permit even 
a limited qualification by out-of-state banks, largely because 
the principal business of a bank is to accept deposits which is 
not encouraged by sister states. 

One thing has particularly concerned us. In some juris- 
dictions the penalties for the transaction of business in the 
jurisdiction by an unqualified foreign corporation are so severe 
as to deprive such foreign corporation of its right to use the 
courts of that state to enforce contracts and, therefore, mort- 
gages made in that state. This is an investment peril against 
which FHA insurance or VA guaranty offers no protection, 
since the investor claiming the benefits of FHA insurance or 
the full benefits of VA guaranty must tender to the relevant 
Federal agency acceptable title to the property, in the case of 
small residential loans. Even in large FHA loans where the 
defaulted mortgage can be assigned to the Federal Housing 
Commissioner, a mortgagee may not avail itself of the benefits 
of FHA insurance in respect of a mortgage which cannot be 
enforced or foreclosed locally. 


In a good many states, and particularly those whose cur- 
rent public policy seeks to attract out-of-state capital, legisla- 
tion has either decreed that the investment in mortgages by 
out-of-state corporations is not “doing business” or made avail- 
able some form of licensing, registration or qualification so as 
to permit at least limited activities in connection with the pur- 





THE BANKING LAW JOURNAL 385 


chase and protection of mortgage investments in the state by 
such a corporation. The trend in this direction now seems to 
be strong, but the pendulum might swing the other way if a 
depression should bring about a substantial number of fore- 
closures. 

With regard to this question of doing business, you may 
be interested in a rough classification of the states where we 
have considered this question. I have found four main classi- 
fications. 

In the first group are such states as Alabama, Florida, 
Illinois, Kansas, Michigan, Missouri, Oklahoma, Oregon, 
Tennessee, and Texas, where express statutory authority and 
administrative policy give assurance that the making or pur- 
chase of mortgages on properties located there, as well as the 
servicing and enforcing of such mortgages are activities which 
do not constitute the doing of business and which do not give 
rise to local taxation of the lender by the state. 

A second category, including California, Colorado, Penn- 
sylvania, Virginia, Washington, Wisconsin and Hawaii, is one 
where the carrying on of a mortgage investment program, with- 
out qualification, might well constitute the doing of business 
and would be sufficient to preclude resort to local courts by an 
unqualified corporate investor. In these states and territory 
the defect may be cured, since the bank may subsequently 
qualify and thus remove its disability to sue on the mortgage 
contract. However, a monetary penalty, often severe, may 
also be incurred. 

Thirdly, there is a more troublesome group which includes 
Arizona, Arkansas, Idaho and Utah. In these states, the con- 
tracts of an unqualified corporation made as a result of unlaw- 
fully doing business in the particular state are unenforceable 
and void so far as it or its assigns are concerned. This results 
in a disability to sue which cannot be cured by subsequent 
qualification. Obviously, in such states, investment is perilous 
unless the bank first qualifies or can obtain an unconditional 
legal opinion that its purchase, servicing and enforcement of 
loans are not tantamount to doing business. It is evident that 
in these states a seller’s failure to qualify while doing business 
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in the state may invalidate a mortgage even after it is acquired 
by the bank. Thus it is essential for a bank not only to avoid 
the unlawful transaction of business in these particular states, 
but also to make certain that previous holders of the mortgage 
investments have done so. 


The fourth classification includes those states, too numerous 
to specify, in which special considerations apply with respect 
to qualification or limiting activities. Drastic money penalties 
for failure to qualify may be imposed on the corporation, as in 
Indiana, or on its officers, as in Maryland. Court decisions, 
in absence of statute, may determine the validity of contracts 
made while unlawfully conducting business, as in North Caro- 
lina. Certain necessary activities in connection with mortgage 
investments may be held to constitute doing business in states 
where banks cannot qualify, as in Connecticut. In other states 
where banks cannot qualify, it may be determined that per- 
mitted activities not constituting doing business are sufficient 
to carry on a mortgage investment program, as in New Jersey. 
Tax consequences of qualification plus penalties for failure to 
do so may make certain areas, such as the District cf Columbia, 
unfavorable for mortgage investment. 

There is a legal theory which is reflected in many state 
court decisions that isolated transactions by unqualified cor- 
porations, even though they are of a nature which would con- 
stitute doing business if regularly repeated, will not themselves 
constitute doing business. We have felt it prudent not to rely 
on this rule because of its indefiniteness. For example, it is 
possible that even a single purchase of a large block of mort- 
gages might be held not to constitute an isolated transaction. 


As a matter of general prudent investment policy, we have 
recommended qualification in all states where it is available, 
except in some of the states in the first classification previously 
mentioned, where legislation permits a mortgage investment 
program as not constituting doing business, and when the 
penalties are not drastic for failure to qualify. I believe quali- 
fication is useful as insurance against a possible defense to a 
foreclosure in which the mortgagor may claim that the bank is 
doing business unlawfully in the state. It also provides the 
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bank protection against later changes in local law which may 
prevent qualification. As a practical matter, I am happy to 
report that qualification in and of itself has not resulted in 
subjecting the qualifying bank to local taxes in any substantial 
amount. 

Even though a bank may have qualified in a particular state 
we believe it is important carefully to limit its lending practices 
in that state. By so doing the Bank will reduce to a minimum 
its exposure to local taxes which of course could seriously affect 
net yield. We have recommended to our clients that, regard- 
less of qualification and subject to local variations, they strictly 
limit their lending activities in states other than the one of 
their origin as follows: 


1. Limit site inspection of properties and subsequent 
inspections to the absolute minimum. 

2. Maintain no offices or employees in any states except 
a statutory representative where required. 

8. Refrain from instituting or carrying on any negotia- 
tions in the state and make certain in each instance that all 
negotiations are consummated in New York. 

4. Commitments and contracts for the purchase of mort- 
gages should by their terms be New York contracts and 
should be executed by the client only in New York. 

5. Commitments should be issued directly to the seller 
of the mortgages and not to brokers. 

6. To the greatest extent possible, avoid or minimize 
all relationships with servicers, brokers, mortgage com- 
panies, originators and the like which might give rise to the 
existence of an agency relationship in the state. 

7. Be certain, before issuing a commitment to purchase 
loans, that the seller is obligated to make the loans regard- 
less of the issuance of the commitment. 

8. Close all purchases of mortgages, and disburse all 
funds, either loan proceeds or purchase price of mortgages, 
in New York. 

9. Make serious efforts to dispose of foreclosed property 
as promptly as possible and avoid operation of such proper- 
ties to the greatest extent possible. 
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10. To as great an extent as possible use servicing con- 
tracts under which the servicer is an independent contractor, 
rather than the agent of the investor. 


In conclusion, our experience has been that an out-of-state 
mortgage investment program is one which with the exercise of 
reasonable prudence banks may safely engage in, provided the 
laws of the states in which they are incorporated permit such 
investment. We have established to our own satisfaction and 
that of our banking clients that legal and other obstacles in 
this field are not excessive or unreasonably burdensome. The 
field offers excellent opportunities for diversification and for 
an adequate net yield. I see no reason why the smaller institu- 
tions should permit this valuable field to be pre-empted by the 
larger ones. 





Adverse Claim Doctrine: Its Relation To 
Stop Payment Protection 


Stopping payment on his check is the most common source 
of comfort to a depositor who finds or fears that he has been 
cheated in a business deal." However, should he lose in the 
“race of diligence” through failure to get a proper stop order to 
the drawee bank before it has paid or certified the check, he may 
find little help in the stop payment remedy.’ 

This comment will discuss the circumstances under which 
additional protection may be available to the drawer when the 
drawee bank retains possession of funds, after payment or af- 
ter certification, which might be available to secure his claim. 


I 


The basic common law rules as to stop payment by the 
drawer of an ordinary check are: (1) that the right is absolute 
—the drawer may protect his status quo ante by revoking his 
order to his bank for any reason he chooses;* (2) that the stop 
order destroys any authority in the bank to make payment on 
the check when it is presented; thus, that if the bank mistakenly 
pays over a stop order it may not charge the drawer’s account,* 
defenses of due care or good faith not being relevant; (8) that 
the stop order is a permanent revocation of authority as to the 
check in question; and (4) that to have effect the stop order 


EDITOR’S NOTE: This article is reprinted from 21 The University of Chicago Law 
Review 135, published by the University of Chicago Law School. Copyright 1953 by the 
University of Chicago. 

1A recent comment in the University of Chicago Law Review discussed the traditional 
rules of stop payment and current attempts to change them, concluding that stop payment 
is a sufficiently important service to bank depositors that the banks’ absolute common 
law duty to honor stop orders should not be watered down by statutory authorization of 
exculpatory clauses. Stop Payment: An Ailing Service to the Business Community, 20 
Univ. Chi. L. Rev. 667 (1953). 71 B.LJ. 1. (1954). 

220 University of Chicago Law Review, at 670-71 n. 14. 

3 See note 9 infra. 


4 See, e.g., Florence Mining Co. v. Brown, 124 U.S. 385, $91 (1888). Cases stating the 
rule representing twenty-four states are collected in 5A Michie, Banks and Banking 
§ 193 n. 45 (rev. ed., 1950). 

5 Hiroshima v. Bank of Italy, 78 Cal. App. 862, 248 Pac. 947 (1928) . See also Universal 
Supply Co. v. Hildreth, 287 Mass. 538, 192 N.E. 23 (1984); Thompson v. Killheffer, 99 
N.J.L. 489, 125 Atl. 11 (Ct. of E. and A., 1924), rev’g 98 N.J.L. 359, 119 Atl. 770 
(S. Ct., 1928); Young v. Hembree, 181 Okla. 202, 73 Pac. 2d 398 (1937); Bluefield Nat. 
Bank v. Picklesimer, 102 W. Va. 128, 185 S.E. 257 (1926). 
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must be received before the bank has paid or certified the 
check.° 

The stop payment right is considered to be created by an 
implied term in the contract of deposit.’ Payment or certifica- 
tion is said to terminate the protection it affords because each 
individual transaction under the deposit contract is irrevocably 
performed when the bank, acting under the authority of a 
drawer’s order of which it has no notice of revocation, makes 
payment or assumes the new liabilities of a contract of certifi- 
cation.® 

However, the basic policy reasons underlying the stop pay- 
ment right do not cease to have force on either of these two 
eccurrences. It has been suggested that the policy supporting 
the stop payment duty is that, once the check is given, the 
drawee bank is the only agency whose diligence can prevent 
possible loss to the drawer, and reduce the probability of in- 
curring the social costs of resort to litigation.” But a bank may 
be able to forestall such injuries and costs as long as it retains 
physical control of the funds, which it may be said to do after 
certification and after payment in those cases where the payee 
deposits the proceeds or uses them to purchase an obligation 
of the bank as yet undischarged. In these circumstances funds 
could be held back sufficient to secure the drawer from possible 
loss pending some steps toward settlement of his claim, al- 
though perhaps not without risk of liability. But how far have 
the courts gone in requiring or permitting such protection to 
be extended? 

II 

The “adverse claim” cases in some respects take up where 
the stop payment cases leave off. These cases are based upon 
the common law rule that a bank having “reasonable notice of 
a bona fide claim that money deposited with it is the property 
of another than the depositor’”’ is under some duty to the 


6 See note 4 supra. 

7 For detailed sakes is of this logic, see Moore et al., Legal and Institutional Methods 

Applied to Orders to Stop Payment of Checks—I. Legal Method, 42 Yale LJ. 817 (1933) . 
8 See cases cited in Brannan, Negotiable Instruments Law § 189, at 1316-19 (7th ed., 

Beutel, 1948) . 

920 Univ. Chi. L. Rev., op. cit. supra note 1, at 66 

10 Miller v. Bank of Washington, 178 N.C. 152, 96 SE. 977 (1918). 
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claimant not to permit withdrawals which deplete the deposit 
to below the amount to which claim is made.” 


This principle of duty to a proper adverse claimant is ex- 
tended to a great variety of situations. An important group 
are those cases where funds (including, of course, a check) are 
wrongfully deposited—where the money has been misappro- 
priated or obtained in an illegal or voidable transaction,” or 
where the deposit itself is a misappropriation.’* Another type 
of case involves money deposited lawfully by a fiduciary where 
the adverse claimant asserts himself to be the beneficial owner 
and that the fiduciary relationship’ has been revoked or lim- 
ited,“* perhaps by action of law,” or that the deposit is not 
properly subject to garnishment or attachment,’*® general as- 


11 The general rule is discussed and cases cited in 2 Paton, Dig. Leg. Ops. 1, 656-59 (1942) ; 
5A Michie, Banks and Banking 82 (1950); 5 Zollman, Banks and Banking § 3198 (1936) ; 
1 Morse, Banks and Banking §§ 342-46 (6th ed., 1928); Tiffany, Banks and Banking 49- 
50 (1912); 1 Bolles, Modern Law of Banking 481 (1907); Hart, The Law of Banking 
231-32 (2d ed., 1906); Zane, Banks and Banking § 134 (1900). See also Conflicting 
Rights, Duties and Liabilities of Interested Parties Upon Assertion of Adverse Claims to 
Bank Deposits, 51 Yale L.J. 986 (1942). 

The rule has been modified by statute in twenty-two states, largely as a result of 
activities of the American Bankers’ Association in promoting a uniform Adverse Claim to 
Bank Deposit Statute. Under the American Bankers’ Association statute notice of an 
adverse claim creates no duty in the bank until and unless the claimant obtains a court 
order restraining payment of the deposit, or furnishes an indemnity bond. Although the 
statutes as enacted vary in form, the central objectives are the same as that of the Asso- 
ciation’s recommendation. For citation to the state acts, see 2 Paton, Dig. Leg. Ops. 1, 
657 (1942), and Supplement, “Deposits” § 6 (1950). 


12 Tt is this group which includes the cases most like those in which stop payment orders 
are typically given; these will be discussed below. In addition, it includes embezzlement, 
stolen money, and forged check cases: Emigrant Industrial Savings Bank v. Foye, 117 
N.Y. Misc. 706, 192 N.Y. Supp. 898 (S. Ct., 1922) (stolen goods sold and money de- 
posited to account opened by thief under an “alias”; adverse claimant succeeds in tracing) ; 
First State Bank & Trust Co. v. First Nat. Bank of Canton, 314 Ill. 269, 145 N.E. 382 
(1924) (notice of a forgery of a check operates to invoke adverse claim rules as between 
claimant, depositor-forger, and depository bank); cases in which cash is obtained in 
fraudulent or illegal transactions: First Nat. Bank of Wellsborough v. Bache, 71 Pa. 213 
(1872) (funds acquired by wrongful sale of another’s property) ; Phillips v. Suffolk Savings 
Bank, 219 Mass. 597, 107 N.E. 401 (1914) (wife deposited husband’s funds, without his 
consent, to her account); and cases involving deposits of funds obtained in any breach of 
a fiduciary duty where a constructive trust might be imposed upon the funds. Consult 
8 Bogert, Trusts and Trustees, c. 24 (1946). 


13 These are usually cases where statute prohibits deposit of public funds except in desig- 
nated depositories or specifies the conditions under which such deposits may be made. 
Brogan v. Kreipe, 116 Kan. 506, 227 Pac. 261 (1924); Marquette Fire & Water Com- 
missioners v. Wilkinson, 119 Mich. 655, 78 N.W. 893 (1899). 

14 France Milling Co. v. First Nat. Bank of Cobleskill, 188 App. Div. 645, 122 N.Y. Supp. 
736 (3d Dep’t, 1910) (agency of nominal depositor revoked) ; Arnold v. Sedalia Nat. Bank, 
100 Mo. App. 474, 74 S.W. 1038 (1903) (scope of agency limited to require principal’s 
consent in each transaction). 

15 In re Interborough Consolidated Corp., 267 Fed. 914 (S.D. N. Y., 1920). 

16 Levin v. Lerner, 290 Mass. 294, 195 N.E. 387 (1935) (true owner enters adverse claim 
to protect funds from attachment by creditor of nominal depositor); Cantonzaro & Sons 
v. Hellman Commercial Trust & Savings Bank, 281 Pa. 468, 126 Atl. 812 (1924 (holder of 
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signment,” or distribution after death’*® as property of the 
nominal depositor. 

The common element in so varied an array of fact situations 
is that in each the claimant alleges that the depositor is without 
proper “title” to the funds, or that his title is subject to a su- 
perior equitable interest.’® It seems to be the essence of a proper 
adverse claim that it is a claim to the specific sum on deposit, 
and that the monies to which original ownership is asserted, 
therefore, be traceable to the deposit.”” Thus, no adverse claim 
will be allowed for purposes of securing payment of an unre- 
lated debt owed by the depositor.’ In all cases which qualify, 
the principles applied in defining the duties of the depository 
bank and the claimant are the same. 

In the earliest American adverse claim case involving a stop 
payment type of situation, Peter Adams Company v. National 
Shoe & Leather Bank,” the plaintiff-claimant had given its 
check in partial performance of a fraudulent contract into 
which it had entered relying upon misrepresentations of the 
payee as to his authority to close a deal, and upon a forged note. 
The check was deposited to the defrauder’s account in defend- 
ant bank, and the ruse was not discovered until the check had 
been paid by the drawee, too late for an ordinary stop order. 
The plaintiff-claimant at once served notice on the depositor 
“disaffirming and rescinding the agreements with him,”” and 
notice of the claim was given to the depository bank, which, 


checks drawn on fund, endorsed by equitable owner, enters adverse claim as against 
attachment by creditor of nominal depositor) . 

17 Webb v. Newhall, 274 Pa. 135, 117 Atl. 793 (1922). 

18 First Nat. Bank of Portland v. Reynolds, 127 Me. 340, 143 Atl. 266 (1928); Bruff v. 
Rochester Trust & Safe Deposit Co., 118 Misc. 394, 193 N.Y. Supp. 321 (S. Ct., 1922). 
19 The general rule, of course, is that a bank impliedly contracts to return any general 
deposit on demand, and is prohibited from asserting for its own benefit any adverse title 
to defeat the nominal depositor’s right to withdraw or draw checks. Thus, when it has no 
notice from an adverse claimant, it cannot refuse a depositor’s order. Gibralter Realty 
Corp. v. Mount Vernon Trust Co., 276 N.Y. 353, 12 N.E. 2d 4388 (1938). And see 5A 
Michie, Banks and Banking § 99 (rev. ed., 1950). But, it is said that “the presumption 
of ownership in the depositor is rebuttable and yields to competent evidence of ownership 
in another.” 5 Zollman, Banks and Banking § 3198, at 224 (1936). 

20 See Emigrant Industrial Savings Bank v. Foye, 117 N.Y. Misc. 706, 192 N.Y. Supp. 
898 (S. Ct., 1922); Peter Adams Co. v. Nat. Shoe & Leather Bank, 9 N.Y. Supp. 75 
(S. Ct., 1887). 

21 See Hastings v. First Nat. Bank of Corning, 170 Ark. 989, 281 S.W. 905 (1926). 

22.9 N.Y. Supp. 75 (S. Ct., 1887). 

23 Thid., at 76. 
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however, subsequently allowed further payments from the ac- 
count. The bank’s defense, that an attachment had been made 
of the funds in favor of the person to whom the payment was 
made, was held invalid, “for, as [the attachment] was issued 
against [the depositor] alone, no more could be seized under 
it than his right or interest in the money in controversy, and 
that was subordinate to the legal right of the plaintiff to reclaim 
it upon the discovery of the fraud and forgery, and the election 
to rescind their agreement. ... [I]t had the right to disaffirm 
its transactions .. . and follow the money and reclaim it, so far 
as its identity could be traced... .””** 

The importance of plaintiff's acts of rescision was made 
clear in Barnard v. First National Bank of Newpoint,” where 
the defrauder deposited the proceeds of a phony stock sale in 
defendant bank and later withdrew the sum partly in cash and 
partly in the form of a certified check. Plaintiff notified the 
bank of his claim and the fraudulent acts, requesting that the 
certified check not be honored. The court rejected the defense 
that certification of the check immunized the deposit from the 
adverse claim, but found for defendant bank because plaintiff 
had not, “before or at the time of the notice relied upon,””* un- 
dertaken to rescind the transaction and return the worthless 
share certificates. The deal was not “void” but “voidable.” The 
court implied that a “void” transaction would not require the 
notice to include a recital of acts of rescision. 


One of the cases there distinguished as involving a “void” 
transaction was Drumm-F lato Commission Company v. Ger- 
lach Bank,” in which the money in question was given in return 
for livestock subject to a mortgage owned by plaintiff, and had 
been deposited to the credit of the vendor’s account in defend- 
ant bank. When the existence of the mortgage was discovered, 
a third party—another commission agent who had carried out 
the sale—notified the bank of the adverse claim. Nonetheless, 
ten days later, no legal process having been instituted, the 
24 Ibid., at 77. 

25 61 Ind. App. 634, 111 NE. 451 (1916). 


26 Tbid., at 635 and 452. 
27 107 Mo. App. 426, 81 S.W. 503 (1904). 
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funds were allowed to be withdrawn. The court reversed the 
judgment for defendant, finding that notice of an adverse 
claim by one other than the claimant may be adequate. Com- 
menting upon this case, the Barnard court noted that “the party 
who sold the cattle had no title either to the cattle or the pro- 
ceeds. It was therefore a void sale.”””* 

The most recent important case, surprisingly unnoticed, is 
Gendler v. Sibley State Bank.” In a legitimate business trans- 
action, the buyer-plaintiff had by mistake made a $7,106 over- 
payment to the defendant bank’s depositor. The check was in- 
dorsed and deposited, and in the three weeks intervening before 
the plaintiff discovered the error and notified the bank of his 
adverse claim, all but $1,155.04 of the depositor’s account had 
been paid out. On receiving the notice the bank requested that 
the depositor draw a check for $1,100, which he did, and for 
which the bank issued, but held, a cashier’s check in that amount 
payable to the depositor. Six days after receiving the adverse 
claim notice, the bank, after a demand by the depositor and on 
the advice of its lawyer that it could not legally withhold the 
$1,100, released the check to the depositor. Nearly eleven 
months later the buyer brought action against the bank and the 
depositor for the $7,106 overpayment. The court found the 
bank not liable even for the $1,100, discussing in detail the 
theory of an adverse claim case. 

The liability of the bank, it held, must be in tort—based on 
a violation of the duty of the bank after notice “to withhold 
payment until the third party claimant can institute the neces- 
sary court proceedings to stop payment to the depositor by 
court order or process.”*° The duty is only “not to release the 
deposit unreasonably early after such third party makes known 
his adverse claim.”** Thus to sustain a successful cause of ac- 
tion the adverse claimant will have the burden of proving: (1) 
that after giving notice he “diligently and promptly” instituted 
legal proceedings to tie up the account “by court process or 


28 61 Ind. App. 634, 638, 111 N.E. 451, 452 (1916) . 
29 62 F. Supp. 805 (N.D. Iowa, 1945). 

30 Thid., at 813. 

31 Tbid. 
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order” ;” (2) that the depository bank had made an unreason- 
ably early release of the deposit; and (8) that this breach of 
duty was the proximate cause of the loss. Plaintiff failed be- 
cause he had not shown diligent and prompt proceeding. Thus, 
the case must be read to hold that six days may be an adequate 
period to respect the adverse claim.” 


The reason for the strictness of diligence to which the claim- 
ant is held is clear. Time may be of essential importance in 
commercial transactions handled by check. Great damage may 
be done to a depositor in having his account at least partially 
“frozen” for even a short period. And because of considerable 
imperfection in legal treatment of the problem of slander of 
credit, it is also important to banks that the “reasonable” period 
be a short one. The right of the nominal depositor to withdraw 
the funds in an account in his name at any time is an explicit or 
implied term of the contract of deposit. Thus, failure by the 
bank to honor checks properly presented may subject it to lia- 
bility for slander of credit or breach of contract.** On the other 
hand, permitting funds to be withdrawn in the face of an ad- 
verse claim later shown to be valid may also result in liability. 
So in self-protection the bank must assume the risk of deter- 
mining or guessing whether the claim will be held valid,” or 
at least in good faith.** If its guess is correct, it is safe;*” but 
the duty to an adverse claimant does not immunize it from risk 
of liability to its depositor for breach of contract or slander of 





82 Tbid., at 814. 


33 Tn an earlier case involving the claim of a wife to funds deposited to his account by her 
husband, it was similarly held that the bank, which released the funds nine days after 
receipt of the notice, had allowed “reasonable time” for legal process to be instituted; the 
restraining order was secured on the tenth day, after payment had been made on the day 
preceding. Huff v. Oklahoma State Bank, 87 Okla. 7, 207 Pac. 963 (1922). 


384 Thomas v. American Trust Co., 208 N.C. 653, 182 S.E. 136 (1935) (damages allowed 
on breach of contract theory); Schaffner v. Ehrman, 139 Ill. 109, 28 N.E. 917 (1891) 
(“legal malice” found and tort damages available); McFall v. First Nat. Bank of Forrest 
City, 1388 Ark. 370, 211 S.W. 919 (1919) (presumption of substantial damages arises 
where depositor is engaged in commercial transactions). See also Nealis v. Industrial 
Bank of Commerce, 107 N.Y.S. 2d 264 (S. Ct., 1951). 

35 See, e.g., Miller v. Bank of Washington, 176 N.C. 152, 96 S.E. 977 (1918); 1 Morse, 
Banks and Banking § 342 (6th ed., 1926). 

36 Ford v. Ames Nat. Bank, 196 Iowa 958, 195 N.W. 742 (1993). 

37 If the claim is in fact good, the bank cannot be held liable by the depositor. First 
State Bank & Trust Co. v. First Nat. Bank of Canton, 314 Ill. 209, 145 N.E. 382 (1924). 
See France Milling Co. v. First Nat. Bank of Cobleskill, 188 App. Div. 645, 122 N.YS. 
736 (3d Dep’t, 1910); 5 Zollman, Banks and Banking § $198, at 227 (1936). 
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credit. On the contrary, the few cases which deal with the prob- 
lem indicate that it may be liable if the claim should subse- 
quently be held invalid.** In thus being forced into its own 
determination of validity in self-defense, the bank is forced 
into a highly perilous position involving risk of double pay- 
ment, or an even greater liability if damage to business reputa- 
tion can be shown by the depositor.” 

These cases show that the bank’s major protection under 
the common law, other than a correct guess as to the validity 
of the claim, was freedom from liability to the adverse claimant 
after withholding the funds for a “reasonable” period. But 
what is a reasonable time in any situation is a question for a 
jury determination,” not a satisfying standard when risk of 
heavy liability attends an error in judgment in either direc- 


tion.” 

The other protection accorded the bank is provided by nar- 
row judicial definition of a proper notice or a proper subject 
of an adverse claim. The cases are clear that the bank will owe 
the drawer-claimant no duty after payment of the check unless 
his situation falls within certain categories. If the underlying 
transaction is such that a court might be persuaded to call it 
“void” on its face, his position is strongest. But if the transac- 
tion is “‘voidable,” as for fraud or some kinds of illegality, the 
courts appear to require steps for rescision before the bank is 
obliged to honor his adverse claim.” If there is overpayment 


38 Pascagoula Nat. Bank v. Eberlein, 161 Miss. 337, 131 So. 812 (1931). Wildenberger v. 
Ridgewood Nat. Bank, 230 N.Y. 425, 180 N.E. 600 (1921) arose upon suit by a merchant 
depositor for injury to his credit resulting from the dishonoring of several checks during a 
period when his wife was advancing an adverse claim to one-half the account. Later the 
claim was withdrawn. In an opinion by Judge Cardozo the court reversed a ruling for 
the defendant, finding the bank’s dishonor to be “with full knowledge of the state of the 
account, setting one risk against another, the risk of adverse claims against the risk of 
broken contracts.” Ibid., at 428 and 600. This decision seems clearly to place the bank in 
the position of being forced to judge the substantiality of the claim, with liability for a 
wrong guess. 

39 Depositor is aided by the presumption that substantial damage results if he is a busi- 
nessman. Nealis v. Industrial Bank of Commerce, 107 N.YS. 2d 265 (S. Ct., 1951); 
Wildenberger v. Ridgewood Nat. Bank, 230 N.Y. 425, 180 N.E. 600 (1921); McFall v. 
First Nat. Bank of Forrest City, 188 Ark. 370, 211 S.W. 919 (1919). 

40 Drumm-Flato Comm’n Co. v. Gerlach Bank, 107 Mo. App. 426, 432, 81 S.W. 503, 505 
(1904); Huff v. Oklahoma State Bank, 87 Okla. 7, 8, 207 Pac. 963, 964 (1922). 

41 This state of the case law is a reason for the active American Bankers’ Association 
sponsorship of state legislation discussed note 11 supra. Consult 2 Paton, Dig. Leg. Ops. 
1,657 (1942). 

42 Consult discussion, page 1388 supra. See also Wainwright v. Marine Nat. Bank, 72 Pa. 
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by mistake, however, no rescision seems to be required.” Lesser 
business reasons for stop orders, including failure of considera- 
tion in the underlying obligation, appear to provide no bases 
for an adverse claim duty. 


Nor will a duty arise unless the notice is “adequate.” Some 
cases, like Peter Adams Co.,“ appear to require inclusion in 
the notice of a full statement of the basis of the claim, including 
recital of the acts of rescision, and formal tracing of the funds. 
Others indicate that notice may be effective though informal 
and incomplete, or will infer notice from the bank’s supposed 
omniscience about a depositor’s account.*” In no cases have 
the courts decided whether a typical stop order, received too 
late, might still serve as notice of an adverse claim.** But with 
the banks’ growing insistence on detailed information in a stop 
order form, it may be that they are inviting adverse claim duties 
in seeking to discourage stop orders. 


The bank’s slander of credit dilemma has doubtless placed 
great pressures on courts to reduce the period of protection the 
bank must extend, increase the standards of adequacy of notice, 
and limit the circumstances under which adverse claims may 
be valid. These limitations may have been pushed to the point 
where the protection seemingly provided the troubled drawer 
by the adverse claim duty is almost illusory. 


Super. 221 (1919), which seems to indicate that not only notice, but “demand” for return 
of the funds, is required. But cf. Gibralter Realty Corp. v. Mount Vernon Trust Co., 
276 N.Y. 353, 12 N.E. 2d 488 (1938). 
43 Consult discussion, page 394 supra. 
44 Consult discussion at note 22 supra. 


45 If the bank knows of the wrong directly or through other sources, a defect in the content 
of the notice of adverse claim may be cured. Peter Adams Co. v. Nat. Shoe & Leather 
Bank, 9 N.Y. Supp. 75 (S. Ct., 1887) (bank secured further information through con- 
versation with the drawer); McIntosh v. Detroit Savings Bank, 247 Mich. 10, 225 N.W. 
628 (1929) (notice by implication where the bank knew of deposit of partnership funds 
to a personal account). 


46 It is possible that in entering his late stop order the drawer might provide the bank 
with such detailed information that the attempted stop order might be treated as adequate 
notice of an adverse claim. However, a stop order, to be sufficient in form, need only 
describe the check with “reasonable accuracy.” Mitchell v. Security Bank, 85 N.Y. Misc. 
360, 363, 147 N.Y. Supp. 470, 471 (S. Ct., 1914). There is no requirement that the reason 
for the stop order be given. The check number, if given, must be accurate. John H. 
Mahon Co. v. Huntington Nat. Bank of Columbus, 62 Ohio App. 261, 23 N.E. 2d 638 
(1989). The date must be specified accurately. Mitchell v. Security Bank, supra. And 
probably also the face amount and payee must be shown. A. Sidney Davison Coal Co. v. 
Nat. Park Bank, 201 App. Div. 309, 194 N.Y. Supp. 220 (1st Dep’t, 1922); Levine v. Bank 
of United States, 182 N.Y. Misc. 180, 229 N.Y. Supp. 108 (N.Y. Munic. Ct., 1928). 


, 
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After a check has been paid, the protection accorded the 
drawer, of course, cannot be of the absolute nature of that pro- 
vided by the stop payment right, for the policy supporting pro- 
tection to drawers then conflicts with other values—the imr 
portance of assurance to the depositor that his account will not 
be frivolously “frozen,” and to the bank that it will not face 
double liability. The courts have in some degree succeeded in 
achieving a balancing of values in the more limited protection 
extended drawers in the adverse claim cases. But the balance 
has been got by defining narrowly the fact situations which give 
rise to the adverse claim duty in commercial situations, rather 
than by reducing the degree of conflict of interests, and at- 
tendant risks to banks and depositors, by making the rules clear 
and their applications predictable. 


Ill 


The second branch of the problem concerns the protection 
afforded the drawer after his check has been certified.“ 


The policy considerations favoring protection are much the 
same as with uncertified checks.** There is no a priori reason 
to assume that certified checks are obtained through fraudulent 
efforts or in some way go astray less often than the ordinary 
variety. However, the special nature of certified checks raises 
problems not encountered with regard to ordinary checks. Al- 
though certification is often equated to payment in its effect 
in terminating the drawer’s stop payment right, the two acts 
are quite different in every other respect. The certified check 
remains in circulation, primary responsibility for its payment 
having been shifted from the drawer to the certifying bank.* 
Upon certification the bank does debit the drawer’s account, 
just as upon payment. The credit balancing this debit, how- 
ever, is not to the account of another depositor, as it may be 


47 “f After the bank has paid, or placed itself under an obligation, or has incurred a 
liability, to comply with the order, the drawer’s power to revoke is at an end.” 5A Michie, , 
Banks and Banking § 193 (rev. ed., 1950). The rule is repeated in virtually all stop pay- 
ment cases, despite its logical circularity: the drawer’s power to revoke depends on the 
bank’s obligation to pay—whether the bank is obligated to pay depends on whether the 
courts recognize the drawer’s power to revoke. 

48 20 Univ. Chi. L. Rev., op. cit. supra note 1, at 668. 

49 NIL §§ 188-89. 
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when the check is paid, but to “certified checks outstanding,” a 
different type of liability account. Thus, honoring a drawer’s 
stop order after certification while the certified check remains 
outstanding does not present the risk of slander of another 
depositor’s credit which may be involved in similarly treating 
a stop order after payment.” 

On the other hand, certification is obtained to increase the 
commercial acceptability and liquidity of paper, and these at- 
tributes are impaired in some degree by the stop payment or 
adverse claim risk.” 


Perhaps because of the absence of slander of credit difficul- 
ties, some courts and legal writers have come to refer to the 
possibility of “stopping payment of a certified check” in certain 
circumstances,” although never referring to the possibility of 
“stopping payment of a paid check.” In fact the cases more 
nearly indicate that after certification, just as after payment, 
the protection afforded the drawer is limited to that arising 
from the adverse claim rules. To speak of a right of “stopping 
payment” of certified checks is clearly a confusion. 

The typical certified check case arises in a suit brought by 
the holder against the certifying bank which, because of notice 
of the drawer’s adverse claim, or stop order, has refused pay- 
ment. The question, exactly as in the adverse claim cases, is 
whether the existence of the claim or stop order provides the 
bank a good defense. The bank would clearly be happy to pay 
the fund to the holder and be done with it, but dares not for fear 
of liability to its claimant-depositor. The defense is found 
good, or interpleader is granted, in those cases where the under- 
lying transaction is “void” or “voidable,” most often because 
of fraud.” In the leading case of Sutter v. Security Trust 


50 See page 396 supra. 


51 On the nature and history of the certified check, consult Steffen and Starr, A Blue Print 
for the Certified Check, 13 N.C.L. Rev. 450 (1935). 

52 Consult, e.g., the discussion and review of cases in Roberts and Morris, Effect of a Stop 
*ayment Order on a Certified Check, 5 Wyo. LJ. 170 (1951). See also Brady, The Law 
of Bank Checks § 247 (2d ed., 1926): “It is generally held that payment of a check can- 
not be stopped after the check has been certified.” ° 

53 This is not inconsistent with the general rule that stop payment is not available as to a 
certified check, if the stop payment rules applicable to ordinary checks are the subject of 
the reference. The adequate defenses are those which would be available in any adverse 
claim situation. The argument will be further developed that “stop payment” as to certi- 
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Company, a widely cited dictum approved as adequate bases 
for interpleader, adverse claims based on “fraud, duress, or 
force and fear, or other unlawful means, or for an illegal con- 
sideration.” In Bathgate v. Exchange Bank,” a suit by the 
payee against the bank after refusal of payment, the Missouri 
court allowed the bank to interplead the drawer in a case where 
fraud was the basis for his adverse claim, and where “it does 
not know and cannot ascertain, except at its peril, whether said 
check has been legally delivered, and whether plaintiff is the 
lawful holder thereof, or not.” *’ The court further pointed 
out: “In the case of an uncertified check, the bank, after re- 
ceiving notice of a dispute as to the holder’s right to its posses- 
sion, cannot pay it except at its peril; and the certification 
thereof at the drawer’s request does not lessen, in any degree, 
its obligation to pay it only in case the check was in fact right- 
fully delivered; nor does such certification add an unconditional 
duty to pay said check to plaintiff regardless of whether it had 
been rightfully delivered to him.” * But where only failure of 
consideration appeared to be present, the highest Kansas court, 
in a suit by the holder,” denied a request for interpleader, and 
the bank was ordered to pay the fund to the holder. Neither is 
it enough as a defense that the “stop order” was given because 
the drawer, a bank, having discovered that the payee bank has 
become insolvent would have the right of set-off against the 
payee except for the certification.” 

Thus, whether the drawer succeeds is made to depend on the 
nature of the transaction underlying the issue of the check,” 


‘fied checks is a misnomer referring to the adverse claim protection available after certifi- 
cation as after payment. 


54 96 N.J. Eq. 644, 126 Atl. 485 (Ct. of E. & A., 1924), aff’g 95 N.J. Eq. 44, 122 Atl. 381 
(Chancery, 1923), noted in 85 A.L.R. 942 (1925); 25 Mich. L. Rev. 367 (1924); 72 U. 
Pa. L. Rev. 318 (1924). 


55 Tbid., at 648 and 437. 

56199 Mo. App. 583, 205 S.W. 875 (1918). 

57 Ibid., at 587 and 877. 

58 Ibid. 

59 McAdoo, Director General of Railroads v. Farmers’ State Bank of Zenda (Smith, 
Intervenor), 106 Kan. 662, 189 Pac. 155 (1920). 

60 Carnegie Trust Co. v. First Nat. Bank, 213 N.Y. 301, 107 N.E. 693 (1915). 

61 See, further, Welch v. Bank of the Manhattan Co., 264 App. Div. 906, 35 N.Y.S. 2d 
894 (2d Dep’t, 1942), where interpleader was allowed on what appears no more than 
failure of consideration; however, the court designates ic as “fraud and waste.” Ibid., at 
907 and 895. The rule of Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 
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the acceptable defenses being identical with those which give 
rise to a valid adverse claim in the “payment” cases;” such 
determinations are never in issue in ordinary stop payment 
cases, the drawer’s right of revocation being absolute. Particu- 
larly informative is the Barnard case,” discussed in part 
earlier,“ in which the court indicated that a certified check 
drawn by a depositor payable to himself should be subject to 
adverse claim treatment in the same manner as funds in the de- 


positor’s account. 


Another demonstration that so-called “stop payment” after 
certification is more properly considered as an adverse claim 
than as ordinary stop payment, is the differing treatment of 
the instrument in the hands of a holder in due course. The rule 
as to ordinary checks is that a bank has no more authority, after 
a stop order, to pay a bona fide purchaser for value than the 
payee or any other holder.* Yet a holder in due course of a 
certified check cannot successfully be refused payment,” just 
as no adverse claim can be effective as against a bona fide pur- 
chaser, but only against the proceeds of the sale. 


Thus the recent certified check “stop payment” doctrine is 
similar in little more than name to the traditional stop payment 
rules; the protection afforded a drawer after his check has been 
certified is more properly found in ordinary applications of ad- 
verse claim principles. Confusion on this matter by a few courts 
is responsible for the current unsatisfactory state of case law 
on the certified check problem. 


The New Jersey courts are most responsible for the present 


N.E. 73 (1908), would clearly refuse to permit stop payment after certification, and the 
case may even be read to go so far as to prohibit adverse claims. But, in a dictum, the 
court says, “[E]}ven if the certified check were not treated as money but as property .. . 
Blake could neither recover it nor defend against payment of a suit upon it, in the absence 
of a showing that he had repudiated the trade and had tendered the horse to Werbel, 
which was not done in this case... .” Ibid., at 202 and 76. The notice of adverse claim 
was not valid, there being no recital of acts of recision, so the adverse claim issue was 
not presented. 

62 See above. 

63 Barnard v. First Nat. Bank of Newpoint, 61 Ind. App. 634,111 N.E. 451 (1916). 


64 See page 393 supra. 
65 20 Univ. Chi. L. Rev., op. cit. supra note 1, at 672 n. 21. 


66 See, e.g., Sutter v. Security Trust Co., 96 N.J. Eq. 644, 647, 126 Atl. 435, 487 (Ct. of 
E. & A., 1924): “Upon this all the authorities are in agreement.” 
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difficulties.*” In the Sutter case® the court held as controlling 
a distinction between checks certified at the instance of the 
drawer and those certified for the payee or other holder.” 
Where the bank had withheld payment to the payee after notice 
from the drawer, the defenses discussed above, it was said, 
would be sufficient in cases where the check was certified at the 
instance of the drawer. “Stop payment” would not, however, 
be available where certification was procured by the holder. 
The justification for the distinction was found in Section 188 
of the NIL: ‘Where the holder of a check procures it to be 
accepted or certified the drawer and all indorsers are dis- 
charged from liability thereon.” The corollary is that where 
the drawer secures the certification, he remains secondarily 
liable. Thus, relying on a premise which is not made explicit, 
“stop payment” is said to be available when the drawer pro- 
cures the certification, otherwise not. 

But Section 188 codified a common law rule in a line of 
cases in which the question was whether certification operates 
to discharge the drawer from liability on his instrument in case 
the certifying bank fails before the check is paid.” So the hid- 
den premise must link bank failures to a right to stop payment, 
and is indeed tenuous. 

It has been further argued that the holder of a check is en- 
titled to present it only for payment and if, instead of demand- 
ing a payment, the holder secures the bank’s certification, he en- 
ters into a new contract with the drawee bank which was not 
within the contemplation of the drawer.” But this is logic, too, 
which makes sense only as to whether or not the drawer is dis- 
charged, not as to whether he can “stop payment” by entering 
an adverse claim. On the contrary, it is more reasonable to 
argue, in the adverse claim-stop payment situation, that a de- 


67 Consult Brady, The Law of Bank Checks § 247, at 404 (2d ed., 1926). 

68 Sutter v. Security Trust Co., 96 NJ. Eq. 644, 647, 126 Atl. 435, 637 (Ct. of E. & A., 
1924). 

69 The existence of a distinction was first asserted in Times Square Automobile Co. v. 
Rutherford Nat. Bank, 77 N.J.L. 649, 73 Atl. 479 (1909), a case involving a check certified 
at the request of the holder, but was not there decided, being immaterial to the holding. 
70 Consult Brady, The Law of Bank Checks § 237, at 388 (2d ed., 1926), and cases there 
cited. 

711 Paton, Dig. Leg. Ops. 821 (1940). 
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frauding payee who secures certification without the drawer’s 
knowledge should be more vulnerable, not less, than one for 
whom the drawer takes the initiative. 

Even more persuasive, however, is the fact that the distinc- 
tion is misleading. The typical businessman faced with a certi- 
fied check is unlikely to examine the check or to inquire to find, 
as a guide to whether its payment is certain, who had it certi- 
fied. Under these circumstances, Section 188 should be read 
in a restrictive way—limited to its original bank failure con- 
text—rather than expanded in effect. It is probable that only 
because the real nature of so-called “stop payment” of certified 
checks has been lost sight of by some courts, that this confusing 
and inutile statutory misinterpretation has gained some cur- 
rency.” It is clear that the limited protection to the drawer 
given by the adverse claim principles does not depend on who 
secured certification, so long as the ownership of the funds in 
the certifying bank is in real dispute. 

A case in which the true nature of the adverse claim-stop 
payment situation as to certification is clearly stated is Green- 
berg v. World Exchange Bank,” involving a certified note. 
There the court pointed out that a certifying bank paying out 
money on an instrument after notice that the funds did not, in 
fact, belong to the holder, would be making a wrongful pay- 
ment, because such an act, if the reason asserted for stopping 
payment were sufficient, would be “payment to a constructive 
trustee after notice of the trust.” “* The Greenberg rule prop- 
erly allows the defense of fraud regardless of who obtained 


72 The currency is not wide. Since the Sutter decision, the New Jersey courts have been 
controlled by a statutory provision that “No banking institution shall stop payment of 
any check certified by it.” NJ. Stat. Ann. (perm. ed.) § 17:9A-225(A). A similar statute 
is now in effect in New York. N.Y. Negotiable Instruments Law (McKinney, 1943) § 
325, amended by N.Y.L. (1944) c. 587. But the distinction appears to be operative in 
Indiana, Nardine v. Kraft Cheese Co., 114 Ind. App. 399, 52 N.E. 2d 634 (1944); and 
Missouri, Bathgate v. Exchange Bank, 199 Mo. App. 583, 205 S.W. 875 (1914). But ef. 
Kellogg v. Citizens’ Bank of Ava, 176 Mo. App. 288, 162 S.W. 643 (1914). The dis- 
tinction has not been made determining as to “stop payment,” or adverse claims, cases 
arising in Arkansas, Merchants’ & Planters’ Bank v. New First Nat. Bank, 116 Ark. 1, 170’ 
S.W. 852 (1914); Florida, Florida Light & Power Co. v. Tomasello, 103 Fla. 1076, 139 So. 
140 (1932) ; Kansas, McAdoo v. Farmers’ State Bank, 106 Kan. 662, 189 Pac. 155 (1920); 
or Ohio, Blake v. Hamilton Dime Savings Bank, 79 Ohio St. 189, 87 N.E. 73 (1908). The 
majority of jurisdictions appear not to have been called upon to decide the question. 


73 937 N.Y. Supp. 200 (S. Ct., 1999). 
74 Ibid., at 203. 








404 THE BANKING LAW JOURNAL 


certification, if proper notice is given that the drawer had taken 
steps to rescind the voidable sale in which the instrument had 
been given. Because this was not shown in the case, however, 
the bank was directed to make payment to the holder. 

But for a growing number of state statutes” which prohibit 
stop payment of certified checks, and a similar provision in the 
proposed Uniform Commercial Code,” this confusion as to the 
distinction between stop payment and adverse claim might be 
left respectfully to lie as a minor episode in the archives of 
banking law. 

But in the foregoing analysis, the proper interpretation of 
these statutes is not that they withdraw the ancient privilege of 
adverse claim against funds represented by certified checks, but 
that their effect is rather to destroy the comparatively recent 
“stop payment” doctrine, including the distinction of the Sutter 
case between treatment given when certification is obtained by 
a drawer and when obtained by a holder. The rights and duties 
following from notice to a bank of an adverse claim, which are 
not stop payment rights and duties at all, should not be re- 
garded as destroyed, but as available, in those most difficult 
situations in which they are appropriate, to the distressed or 
defrauded drawer. This should mean that the drawer of a certi- 
fied check should be entitled to the protection, in those cases 
where a valid adverse claim can be shown, of having the bank 
preserve the funds intact by withholding payment until the 
drawer can reasonably undertake legal action against the payee. 
This should be the result without regard to which party pro- 
cured the certification. 


IV 


It has been seen that the applicability of the adverse claim 
rules to fact situations involving checks after payment or cer- 
tification has been narrowly limited by the courts—in states 
following the Sutter distinction, more narrowly after certifica- 
tion than after payment. 


75 See note 72 supra. 


76 American Law Institute, National Conference of Commissioners on Uniform State Law, 
Uniform Commercial Code: Official Draft (text and comments ed., 1952) §§ 3-410, 4-303. 
And see § 4-403, comment 5. 
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It is not at all clear, however, that the best way in which to 
take care of the conflict with other values which arises after a 
check is paid or certified—and which is not present in ordinary 
stop payment—is by arbitrarily refusing protection, case by 
case, by such technical devices as finding “notice” formally inad- 
equate or by overlooking fraud because the mechanics of recision 
have not been undertaken. It would seem more desirable to ex- 
tend the protection to include all cases of real difficulty of which 
the bank is properly informed, while minimizing the real risks 
and conflicts of interest among the parties by statutory provi- 
sions making more precise the extent of the bank’s duty, and 
providing the bank with protection against loss while carrying 
out its obligations. 

The final draft of the Uniform Commercial Code takes no 
major steps in this direction.” As recently as the May, 1949 
Draft, its Reporters had included a section which would have 
eliminated the adverse claim duty altogether except after spe- 
cified legal process.” This proposal, which would have elimi- 
nated the technical difficulties by ignoring the fundamental 
problem, fortunately no longer appears. Still, Article 8 of the 
Code would be considerably stronger if its drafters had suc- 
ceeded in the not too difficult task of defining rules which would 
offer needed protection, in the form of certainty, both to the 
bank and to legitimate adverse claimants. 


77 The Official (final) draft does take one step toward reducing the painfulness of the 
bank’s dilemma—it removes the common law presumption that the dishonor of the check 
of a merchant reflects on his credit and thus entitles him to “substantial” damages without 
proof of actual injury. See note $4 supra, and op. cit. supra note 76, at § 4-402. But it 
will throw no light on the major questions of adequacy of notice, “reasonable” time, or 
what constitutes sufficient basis for a valid adverse claim. 

78 “Where a person other than the customer makes a claim or serves legal process upon a 
bank with respect to the customer’s account therein, neither the claim nor the process 
affects the bank or constitutes notice to it unless (a) the process issues in an action in 
which the customer is designated as a party by the name in which the account stands; or 
(b) the claimant is appointed by a court of competent jurisdiction to succeed to the 
customer’s rights in the account.” American Law Institute, National Conference of Com- 
missioners on Uniform State Law, May 1949 Draft Uniform Commercial Code § 3-640 
(May, 1949). 
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In this department are published each month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Supreme Court Rules National Bank May 
Use the Word “Saving” in Its 
Advertising 


‘The case which the Attorney General of New York brought 
against the Franklin National Bank of Franklin Square, re- 
ported at length in 71 B. L. J. 55 (January 1954), has been 
resolved against the State of New York by the United States 
Supreme Court. The Bank, believing it had the right under 
Federal law to use the words “saving” and “savings” in its 
business and advertising, did so despite the state statute pro- 
hibiting use of these words by national banks in New York. 
The court, Justice Jackson speaking for the majority and Jus- 
tice Reed dissenting, ruled simply that state banking laws and 
the National Bank Act were incompatible on this point and 
the former must yield because of the established supremacy of 
Federal laws. Franklin National Bank of Franklin Square v. 
People of the State of New York, United States Supreme 
Court, April 5, 1954. The opinion of the court is as follows: 


Mr. Justice Jackson delivered the opinion of the Court. 


This appeal from the Court of Appeals of New York presents the 
narrow question whether federal statutes which authorize national banks 
to receive savings deposits conflict with New York legislation which 
prohibits them from using the word “saving” or “savings” in their ad- 
vertising or business. We think the federal and state statutes are incom- 
patible, and in such circumstances the policy of the State must yield. 


406 
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It is the policy of New York to charter and foster the mutual savings 
bank, a non-profit institution whose earnings inure to the benefit of de- 
positors rather than to stockholders. These institutions have a long his- 
tory as relatively stable and safe depositaries for the accumulations of 
thrifty New Yorkers and as a source of credit for limited uses. They 
have grown to be an important part of New York’s banking and eco- 
nomic structure. That State also charters the savings and loan associa- 
tion, an institution of a different type, intended to serve somewhat simi- 
lar ends. The Legislature was concerned lest commercial banks, in seek- 
ing to induce deposits of the same character, so use the word “savings” 
as to lead uninformed and indiscriminating persons to believe that they 
were dealing with the chartered savings institutions. Hence, by its Bank- 
ing Law, New York has forbidden use of the word “savings,” or its vari- 
ants, by any banks other than its own chartered savings banks and sav- 
ings and loan associations. 


However, the Federal Government is a rival chartering authority 
for banks. Since McCulloch v. Maryland (US) 4 Wheat 316, 4 L ed 579, 
it has not been open to question that the Federal Government may con- 
stitutionally create and govern such institutions within the states. The 
United States has set up a system of national banks as federal instru- 
mentalities to perform various functions such as providing circulating 
medium and government credit, as well as financing commerce and act- 
ing as private depositaries. Some of their functions, especially as a source 
for federal credit, depend upon their success in attracting private de- 
posits. That these federal institutions may be at no disadvantage in 
competition with state-created institutions, the Federal Government has 
frequently expanded their functions and authority. Of such nature are 
the measures now before us. 


The Federal Reserve Act provides that a national bank “may con- 
tinue hereafter as heretofore to receive time and savings deposits and to 
pay interest on the same, but the rate of interest which such association 
may pay upon such time deposits or upon savings or other deposits shall 
not exceed the maximum rate authorized by law to be paid upon such 
deposits by State banks or trust companies organized under the laws of 


1 McKinney’s NY Laws, Banking Law, § 258(1), reads: “No bank, trust company, 
national bank, individual, partnership, unincorporated association or corporation other 
than a savings bank or a savings and loan association shall make use of the word ‘saving’ 
or ‘savings’ or their equivalent in its banking or financial business, or use any advertise- 
ment containing the word ‘saving’ or ‘savings,’ or their equivalent in relation to its banking 
or financial business, nor shall any individual or corporation other than a savings bank in 
any way solicit or receive deposits as a savings bank; but nothing herein shall be con- 
strued to prohibit the use of the word ‘savings’ in the name of the Savings and Loan Bank 
of the State of New York or in the name of a trust company all of the stock of which is 
owned by not less than twenty savings banks. Any bank, trust company, national bank, 
individual, partnership, unincorporated association or corporation violating this provision 
shall forfeit to the people of the state for every offense the sum of one hundred dollars 
for every day such offense shall be continued.” 
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the State in which such association is located.”? The Act authorizes the 
Federal Reserve Board of Governors to make necessary rules and regu- 
lations,? which the Board has done by defining such terms as “time de- 
posits” and “savings deposits.”* The National Bank Act authorizes 
national banks to receive deposits without qualification or limitation, 
and it provides that they shall possess “all such incidental powers as 
shall be necessary to carry on the business of banking; by discounting 
and negotiating promissory notes, drafts, bills of exchange, and other 
evidences of debt; by receiving deposits; by buying and selling exchange, 
coin, and bullion; by loaning money on personal security; and by ob- 
taining, issuing, and circulating notes according to the provisions of this 
chapter.” 5 


Appellant, believing it was authorized by the Federal Government 
to do so, used the word “saving” and “savings” in advertising, in signs 
displayed in the bank, on its deposit and withdrawal slips, and in its 
annual reports. It is beyond question that appellant violated the State’s 
prohibition if it is a valid one. 

The Attorney General of the State initiated this case by a complaint 
alleging such violations, seeking a broad injunction. The trial accumu- 
lated a large record devoted mainly to the merits and demerits of the 
New York legislation and its consequences upon banks and depositors. 
The trial court found no purposeful deception of the public. It held that 
the advertising and other use of the forbidden terms were in pursuit of 
implied and incidental powers conferred upon national banks by the 
Acts of Congress and that the New York statute in conflict with them 
must yield. The Appellate Division disagreed and directed a permanent 
injunction prohibiting the use of the term. The Court of Appeals 
affirmed, and we noted probable jurisdiction of an appeal.® 

We are unable to support the contention that the authorization for 
national banks to receive savings deposits is limited or qualified because 
of the expression that they may “continue hereafter as heretofore” to 
do so. It appears that previous to the enactment, acceptance of such 
accounts by national banks had been usual but was not expressly au- 
thorized. We do not think the Federal Reserve Act should be construed 
to freeze individual banks or those located within any state to the cus- 


238 Stat 273, 44 Stat 1232, as amended, 12 USC (1952 ed) § $71. 

yp Stat 262, 12 USC (1952 ed) § 248 (i). See also 49 Stat 714, 12 USC (1952 ed) 
§ 461. 

412 CFR §§ 204.1, 217.1. 

. 5 RS § 5136, 12 USC (1952 ed) § 24 (seventh). 

6 200 Mise 557, 105 NYS2d 81, revd 281 App Div 757, 118 NYS2d 210, affd 305 NY 
453, 118 NE2d 796, probable jurisdiction noted, 346 US 908, 98 L ed —, 74 S Ct 240. 
Appellee included in its complaint a charge that appellant solicited business as a savings 
bank. However, the New York Court of Appeals held that there was no evidence of such 
practice. Therefore, the sole question before this Court relates to appellant’s use of the 
prohibited words in advertising its deposits and accounts. 
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toms and practices preceding the statute. We read the ‘Act as declara- 
tory of the right of a national bank to enter into or remain in that type 
of business. That has been the administrative construction, and we 
think it is correct. 


Nor can we construe the two Federal Acts as permitting only a pas- 
sive acceptance of deposits thrust upon them. Modern competition for 
business finds advertising one of the most usual and useful of weapons. 
We cannot believe that the incidental powers granted to national banks 
should be construed so narrowly as to preclude the use of advertising 
in any branch of their authorized business. It would require some 
affirmative indication to justify an interpretation that would permit a 
national bank to engage in a business but gave no right to let the public 
know about it. 


Appellee does not object to national banks taking savings deposits 
or even to their advertising that fact so long as they do not use the word 
“savings.” It takes the position that this word is a misnomer in New 
York because depositors there, as a result of the State statute, have come 
to think of savings accounts as something entirely different from those 
to which the Federal Act is referring. Regardless of whether New 
Yorkers are really misled by the description, the fact is that Congress 
has given a particular label to this type of account. Whatever peculiar 
meaning the word may have in New York, it is a word which aptly 
describes, in a national sense, the type of business carried on by these 
national banks. They do accept and pay interest on time deposits of 
people’s savings, and they must be deemed to have the right to advertise 
that fact by using the commonly understood description which Congress 
has specifically selected. We find no indication that Congress intended 
to make this phase of national banking subject to local restrictions, as 
it has done by express language in several other instances.” 

There appears to be a clear conflict between the law of New York 
and the law of the Federal Government. We cannot resolve conflicts of 
authority by our judgment as to the wisdom or need of either conflicting 
policy. The compact between the states creating the Federal Govern- 
ment resolves them as a matter of supremacy. However wise or need- 
ful New York’s policy, a matter as to which we express no judgment, it 
must give way to the contrary federal policy. 


7Eg., RS § 5155, 12 USC (1952 ed) § 36(c) (establishment of branch banks); RS 
§ 5136, 12 USC (1952 ed) § 24 (eighth) (contributions to charitable instrumentalities) ; 
RS § 5153, 12 USC (1952 ed) § 90 (security for the deposit of state funds); RS § 5197, 
12 USC (1952 ed) § 85, and part of the section involved in this case, 38 Stat 273, 44 Stat 
1232, as amended, 12 USC (1952 ed) § 371 (interest rates). Even in the absence of 
such express language, national banks may be subject to somé state laws in the normal 
course of business if there is no conflict with federal law. Cf. Anderson Nat. Bank v. 
Luckett, 321 US 233, 88 L ed 692, 64 S Ct 599, 151 ALR 824; McClellan v. Chipman, 
164 US 347, 41 L ed 461, 17 S Ct 85. 


8 Easton v. Iowa, 188 US 220, 229, 230, 47 L ed 452, 456, 457, 23 S Ct 288; Davis v. 
Elmira Sav. Bank, 161 US 275, 283, 40 L ed 700, 701, 16 S Ct 502. 
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The judgment of the New York Court of Appeals is reversed and 
the case is remanded for further proceedings not inconsistent with this 
opinion. 

Reversed and remanded. 

Mr. Justice Reed, dissenting. 

I dissent. It should be noted that the New York statute, note 1 of the 
Court’s opinion, limits the use of the words “saving” or “savings” in re- 
lation to their banking business to certain types of New York financial 
institutions. These are those that are mutual in character as distin- 
guished from stockholder-owned. Such mutual institutions can and do 
pay larger returns on deposits in New York than the commercial stock- 
type banks, state or national, both of which are barred by the New York 
statute from using the word “savings” “in relation to banking or financial 
business.” The mutual banks have been successful in attracting a large 
proportion of savings deposits for over a century. They have a remark- 
able record for soundness in finance and profitable operation for the bene- 
fit of the depositors. The purpose of the New York law is to reserve the 
use of the word “savings” to identify the mutual type of bank operation 
for the public, just as the federal banking laws reserve the name “na- 
tional” for a certain type of bank organized under federal law. 

The Court’s opinion permits the national banks to trade upon the 
good name of the savings banks to secure deposits of that type. Now 
they may advertise “A Savings Bank” under their corporate name; their 
deposit slips may say “Savings Account.” As no federal statute expressly 
authorizes the national banks to use the words “saving” or “savings” in 
their advertisements, I think they must conform to the New York law 
for the protection of the public from misunderstanding. I would not im- 
ply a federal privilege to use “savings” in advertising from the fact that 
national banks may accept savings deposits. The cases cited by the 
Court in note 7 sustain that view. I know of no precedents that approve 
such a limitation on state power as the Court now announces. 


NEW BOOK AVAILABLE ON STATE BANK BY-LAWS 

A new publication of the American Bankers Association entitled 
“By-Laws for State Banks” has been made available to A.B.A. 
member banks. Designed as a guide to state banks in drafting by- 
laws, the book contains examples of by-laws from the following 21 
states: Alabama, Arkansas, California, Colorado, Illinois, Kansas, 
Kentucky, Maryland, Michigan, Minnesota, Mississippi, Missouri, 


Montana, Nebraska, North Dakota, Oregon, Pennsylvania, South 
Carolina, South Dakota, Texas, and Washington. 
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Bank Established as Preferred Creditor 
By Bookkeeping Entry 


The day after the Japanese attack on Pearl Harbor the 
Superintendent of Banks in New York took possession of the 
business and property of the New York Agency of the Mitsui 
Bank, Ltd. Prior to this, an arrangement existed whereby the 
Guaranty Trust Company of New York was the fiscal paying 
agent on bonds of the Tokyo Electric Light Company, funds 
for which payment were furnished to Guaranty through the 
Mitsui Agency in New York. On the day the Superintendent 
took over the property of the New York Agency, Mitsui in 
Tokyo had received funds from the Electric Light Company 
and had cabled its New York Agency to pay Guaranty which 
was advised by telephone and letter by the agency that it had 
the funds on deposit and would make payment as soon as a 
Treasury license was granted. At that time the Agency listed 
Guaranty as a creditor on its books. Under these circumstances 
a court ruled that Guaranty was entitled to a preferred claim 
against the New York Agency’s assets under a New York 
statute which gives preference to those “whose names appear 
as creditors on the books of such agency .. .” 


It is of importance to bankers to note in this case that an 
irrevocable credit was established in favor of Guaranty appar- 
ently as soon as the cable transfer was made by Mitsui in Tokyo, 
and the credit established in favor of Guaranty. Consequently, 
the cancellation instructions of the Mitsui Bank and the Elec- 
tric Light Company immediately after December 7 were inef- 
fective to revoke the transaction. Guaranty Trust Co. of New 
York et al v. Lyon, Superintendent of Banks et al., New York 
Supreme Court, 124 N.Y.S.2d 680. The opinion of the court 
is as follows: 


VALENTE, J.——On May 15, 1928, a Japanese corporation, desig- 
nated for convenience in these records as the Tokyo Electric Light Com- 
pany, Limited, delivered to The Mitsui Bank, Ltd., a Japanese banking 
corporation having its principal office in Tokyo, Japan, as trustee, an 
indenture which provided, among other things, for the issuance of the 
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Electric Light Company’s six per cent dollar series, first mortgage gold 
bonds, due in 1953, with interest thereon being payable semi-annually 
on June 15, and December 15, of each year at the principal office of 
Guaranty Trust Company of New York, which was named a fiscal agent 
in the indenture. 

The dollar series bonds were sold in New York by an underwriting 
company to various persons in New York and elsewhere and such bonds 
in the principal sum of $47,393,000 remained outstanding on December 
8, 1941, of which, by reason of acts under Japanese law during World 
War II, there now remain outstanding $18,805,000. 


The indenture provided, also, that the Tokyo Electric Light Com- 
pany would deposit with Guaranty Trust, the fiscal agent in New York, 
moneys with which to pay the semi-annual interest payments, ten days 
before each interest payment date. The deposit was required to be made 
on June 5, and December 5, of each year. Pursuant to this provision, 
on November 15, 1941, Tokyo Electric Light Company applied for the 
requisite Japanese license to purchase dollars necessary for the remit- 
tance to the plaintiff Guaranty Trust Company, of funds for payment 
of the interest coupons due December 15, 1941 on the bonds in question. 
Such license was granted by the Japanese authorities on December 2, 
1941. 


Subsequently, on December 5, 1941, the Electric Light Company paid 
to the Tokyo branch of The Mitsui Bank, Ltd., in Tokyo, in yen, the 
amount necessary and requested the bank to cause the dollar equivalent 
thereof, amounting to $550,900, to be paid to the plaintiff Guaranty 
Trust Company in New York. 


On receipt of this payment, Mitsui, Tokyo, cabled to its New York 
agency to make the payment to the plaintiff Guaranty Trust Company. 
This was on December 5, 1941. Upon receipt of the instructions to ad- 
vise and pay the plaintiff the sum of $550,900, the Mitsui New York 
agency advised the Guaranty Trust Company by telephone that it had 
received such instructions, that it had funds sufficient to make the pay- 
ment on deposit with the Chase National Bank here and that it would 
make the payment upon obtaining the requisite Treasury Department 
license. This advice was followed by a letter dated December 5, 1941, 
in which the Mitsui New York agency stated that it was filing applica- 
tion for the Treasury license to make the payment. 


In addition to the notification to the plaintiff, the Mitsui New York 
agency made an entry of the receipt and the details of the instructions 
received from the Tokyo bank in its “Register of Foreign Drafts and 
T. T. Paid”, a book maintained by it for entries of amounts to be paid 
and actually paid pursuant to cable advice of drafts and telegraphic 
transfers. 





THE BANKING LAW JOURNAL 413 


On December 6, 1941, the outstanding balances shown on the “General 
Ledger” of the New York agency, against memorandum account entitled 
“D. D. drawn by our BR” was increased by the amount specified in the 
instructions received from the Tokyo bank, thereby increasing the 
previously existing balance of $4,709.66 to a new balance of $550,609.66. 
The difference between these two balances was the sum of $550,900, the 
amount of the telegraphic transfer to the plaintiff Guaranty Trust Com- 
pany. 

On December 7, 1941, came the Japanese attack at Pearl Harbor 
and on the same date, Japan’s declaration of war on the United States. 
On December 8, 1941, the defendant Superintendent of Banks took pos- 
session of the business and property in New York of The Mitsui Bank, 
Ltd., including the New York agency thereof, for the purpose of liqui- 
dation pursuant to subdivision 4, section 606 of the Banking Law. On 
August 25, 1942, pursuant to section 620 of the said law, the Superin- 
tendent called for the filing of claims on or before November 23, 1942. 

The plaintiff Guaranty Trust Company filed a proof of claim in the 
sum of $550,900, which claim was rejected by the Superintendent on 
February 11, 1943, resulting in the commencement on July 31, 1943 of 
Guaranty’s present action pursuant to the provisions of subdivision 4, 
section 606, of the Banking Law. 

At the time the Superintendent took possession of the business and 
property in New York of the Mitsui Bank for the purpose of liquidation 
on December 8, 1941, subdivision 4(a) of section 606 of the Banking 
Law specifically provided that: 


“... the claims of creditors of such corporation (the foreign bank 
in liquidation) arising out of transactions had by them with its New 
York agency or agencies or whose names appear as creditors on the 
books of such agency or agencies shall be preferred against assets of 
such corporation in this state without prejudice to their right to share 
in other assets of suchs corporation” (the explanatory words in paren- 
theses are not in the statute) . 


The solution of the problem posed by the action brought by Guaranty 
Trust Company may be approached by the application of the rule that 
where a third party, here represented by The Mitsui Bank, Ltd., Tokyo, 
for a good consideration, agrees with a debtor, the Tokyo Electric Light 
Company, to pay the latter’s creditor the promissor thereby becomes 
directly indebted to the creditor in the amount of the obligation. This 
is the well-recognized doctrine promulgated by the early authority of 
Lawrence v. Fox, 20 N.Y. 268, and brought down to date by the 
numerous decisions reiterating the validity of the rule. 


A second approach may accept appropriately the executory contract 
represented by the deposit of yen with the Tokyo Bank by the Electric 
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Light Company and the directions given by the latter as becoming an 
executed contract through the subsequent cable transfer of the funds 
by the bank’s Tokyo office to its New York agency and by the establish- 
ment of the credit on the books of the New York agency in favor of the 
plaintiff Guaranty Trust Company. 

Under either alternative the result is identical. The Guaranty Trust 
Company was a creditor of The Mitsui Bank, Ltd. 


An indebtedness by a foreign bank corporation, albeit originally in- 
curred abroad, when confirmed by the foreign banking corporation’s New 
York agency in New York to the creditor, as occurred here, gives rise to 
a claim by the creditor entitled to preference under subdivision 4(a) of 
section 606 of the Banking Law, Singer v. Yokohama Specie Bank, 1944, 
293 N. Y. 542, 58 N.E.2d 726, 299 N.Y. 113, 85 N.E. 2d 894; Banque 
Mellie Iran v. Yokohama Specie Bank, 299 N.Y. 139, 85 N.E. 2d 906. 


In the Singer case, plaintiff’s assignor, Standard Vacuum Oil Com- 
pany, paid yen to the Yokohama Specie Bank in Yokohama for remit- 
tance to its home office in New York. The New York agency of 
Yokohama Specie Bank thereafter advised plaintiff’s assignor that it 
had received instructions to make the payment and that the amount 
was available and would be paid upon presentation of the necessary 
Federal Treasury Department license. Judge Lewis, writing for the 
Court of Appeals, said: 


“When on August 27, 1941, Yokohama Specie [Bank] at its home 
office in Japan accepted funds from Standard it thereby became in- 
debted to Standard in the amount then deposited. When on August 
29, 1941, following instructions from Standard, and acting under its 
New York license, Yokohama Specie transmitted those funds by 
cable from Japan to its New York Agency, we think the consequent 
oral and written communications, to which reference has been made 
—by which the New York Agency advised Standard that it was in 
funds from its Yokohama home office which it was instructed to pay 
to Standard—served to create an enforcible legal obligation by the 
New York agency to make such payment... . 


“The fact that Federal regulations governing transactions in 
foreign exchange prevent the payment to Standard until license under 
Executive Order No. 8389, as amended, . . . is procured does not make 
conditional the obligation of the New York Agency to pay... . 


“Our conclusion is that the course of dealing which culminated in 
the advice to Standard by Yokohama Specie’s New York Agency, 
given in accord with instructions from its home office in Japan, was a 
transaction had by a creditor (Standard) of a foreign corporation 
(Yokohama Specie) ‘with its New York Agency,’ within the provi- 
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sions of section 606, subdivision 4, paragraph (a) of the Banking 
Law.” 293 N.Y. at pp. 549, 550, 58 N.E.2d at page 726. 


In the case at bar, after receiving necessary funds from Tokyo Elec- 
tric and agreeing to pay the same to Guaranty in New York, Mitsui 
cabled its New York agency to advise and pay Guaranty the sum of 
$550,900 for account of Tokyo Electric for payment of interest coupons 
due December 15, 1941 on the dollar series bonds of Tokyo Electric (37). 
Immediately upon receipt of such cable instructions on December 5, 
1941 Mitsui’s New York agency advised Guaranty that it had received 
such instructions, that it had funds available on deposit with the Chase 
National Bank to make the payment, that it would apply for the neces- 
sary Federal Treasury Department license and that it would make the 
payment to Guaranty upon receipt of the license (39, 42). 


By the course of dealing in this case, like the course of dealing in the 
Singer case, Guaranty was constituted a creditor of Mitsui within the 
provisions of subdivision 4(a) of section 606 of the Banking Law and 
thus giving rise to a claim of a preference by Guaranty in the liquidation 
of Mitsui’s New York business and property by the Superintendent pro- 
vided Guaranty’s name appears on the books of Mitsui’s New York 
agency as a creditor. 


Any book maintained by a New York agency of a foreign banking 
corporation in which is recorded data pertaining to obligations of the 
banking corporation to its creditors is a book of such agency within the 
meaning of subdivision 4(a) of section 606 of the Banking Law allowing 
a preference in liquidation to the claims of creditors whose names appear 
on the books of such agency. Cable and Wireless, Limited, v. Lyon, 304 
N.Y. 574, 107 N.E.2d 75. 


In that case plaintiff's debtor in Japan purchased at Tokyo a draft 
from Yokohama Specie Bank drawn on the latter at New York and pay- 
able to plaintiff for the amount of the indebtedness. Upon issuance of 
the draft, Yokohama Specie Bank mailed advice thereof to its New York 
agency in the form of a loose-leaf page containing an entry of the number 
of the draft, its amount, the name of plaintiff as payee and other perti- 
nent details. This page was received by Yokohama Specie Bank’s New 
York agency on November 3, 1941 and was inserted by it in a loose-leaf 
binder, “Register of Bills payable for Tokyo K Account.” This binder 
was used by the agency not only for the insertion of such page and simi- 
lar pages but also for the purpose of making entries on such pages of 
payments and other data. The amount of the draft thus shown in Yoko- 
hama Specie Bank’s “Register of Bills Payable for Tokyo K Account” 
was never reflected in any way on that Bank’s General Ledger. 


The trial court held, and was affirmed by the Appellate Division and 
the Court of Appeals in such holding, that the loose-leaf binder consti- 
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tuted a book of the agency and that, since plaintiffs name appeared 
therein as a creditor, plaintiff’s claim was entitled to a preference under 
the provisions of subdivision 4(a) of section 606 of the Banking Law. 


In the present case the conceded facts show that Guaranty is a cred- 
itor of Mitsui whose name appears on the books of Mitsui’s New York 
agency. 

Here the book in which Guaranty’s name appears together with the 
details of the telegraphic transfer payable to it is a bound volume, the 
“Register of Foreign Drafts and T. T. Paid”, containing appropriate 
columns for entries of the date, the kind of advice (draft or telegraphic 
transfer), the number, the name of the payee, the date of the draft, the 
amount advised, reimbursement, the date of payment, the date of trans- 
fer, the branch paid, the amount paid, the balance unpaid, and remarks. 
On the day that Mitsui’s New York agency received advice by cable to 
pay Guaranty $550,900, entries were made by the agency in this Register 
as follows: date—‘“12/5”; kind of advice—“T. T.”; number—“-o”; payee 
—“Guaranty Tr. Co.”; date of draft—“12/5”; amount advised—“$550,- 
900”; balance unpaid—“551,752.80.” No entries were made in any of the 
other columns. The amount of balance unpaid represented the sum of 
the previous entry of balance unpaid in the sum of $852.80 and the 
amount advised for payment to Guaranty in the sum of $550,900. 

In addition to the entry made in said Register, the amount of the 
advice for payment to Guaranty was added to the outstanding balance 
of “Memorandum Account” of “D. D. drawn by our Br.” on the General 
Ledger of Mitsui’s New York agency. 


Here, in an even more formal and complete manner than that in the 
Cable and Wireless case, supra, it plainly appears that Guaranty’s name 
appears as a creditor of Mitsui on the books of Mitsui’s New York agency 
and that its claim is entitled to preference in the liquidation of Mitsui’s 
New York business and property. 

By the terms of the trust indenture it is clear that Tokyo Electric 
Light Company owed to Guaranty Trust Company the obligation to 
pay over to the latter the necessary funds to meet the coupons due De- 
cember 15, 1941. In order to carry out its agreement, the Electric Light 
Company contracted with the Mitsui Bank in Tokyo and the latter un- 
dertook to transfer, in dollars, the funds to its New York agency. It 
must follow accordingly that, Mitsui having performed its duty to Tokyo 
Electric Light Company to establish, by cable, a credit in New York in 
favor of Guaranty, Tokyo Electric Light Company was no longer in a 
position to rescind its agreement with the Mitsui Bank in Tokyo. In 
the case of Singer v. Yokohama Specie Bank, Ltd., 293 N.Y. 542, 549, 
58 N.E.2d 726, 728, the Court of Appeals cited in support of its determi- 
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nation, the case of Goodwin v. Bowden, 54 Me. 424. The opinion in the 
case cited contains the following language: 


“Tf a debtor, having funds in the hands of his agent, orders him 
to pay a creditor, and the agent promises to execute the order, and 
the creditor accepts and relies upon the agent’s promise, the debtor’s 
power to control the funds is gone. The agent becomes an original 
promisor, and the creditor may have an action of assumpsit against 
him if he does not keep his promise. No consideration need pass be- 
tween the agent and the creditor. The funds in his hands are sufficient 
consideration for his engagement. 


«_.. And when by reason of the agent’s promise a right of action 
against him accrues to the creditor, the debtor’s authority over the 
funds ceases. After such a promise has been made by the agent and 
accepted by a creditor, to allow the debtor, at his own will and 
pleasure to nullify the engagement, and by withdrawing his funds 
destroy the security he has voluntarily given, would not only violate 
the obligation of a contract, but as declared by Judge Story, would 
be against the clearest principles of justice and equity.” (Italics not 
in original.) 

The attempted cancellation of its payment instructions by the Mitsui 
Bank, Tokyo, on December 8, 1941, and December 10, 1941, was no more 
than a futile gesture. The.cable transfer had been completed and the 
credit had been established in favor of the plaintiff Guaranty Trust Com- 
pany by the New York agency of the Mitsui Bank. The latter had thus 
become the primary obligor to Guaranty, Tokyo Electric Light Com- 
pany had lost all control over the monies and the Mitsui Bank in Tokyo 
was powerless to revoke the transaction. 

The defendant Superintendent of Banks contends that the Japanese 
Government became the sole obligor on the interest coupons due Decem- 
ber 15, 1941, when it made the deposit on December 19, 1952, with the 
Guaranty Trust Company for the express purpose of acquiring such cou- 
pons from the holders thereof and that the plaintiff Guaranty has not the 
capacity to maintain the present suit. This contention is not supported 
by the record. The facts set forth in the stipulation and the provisions 
of the Japanese laws affecting these matters show that the obligation of 
the Japanese Government in respect to the dollar series bonds and the 
coupons due December 15, 1941, was no more than that of a guarantor 
and was not that of a primary obligor. In the letter dated December 18, 
1952, accompanying the deposit made with Guaranty by the Bank of . 
Japan the Government of Japan instructed Guaranty to “keep alive the 
coupons received from the bearers.” The present litigation does not 
afford the proper occasion to determine the rights of the Japanese Gov- 
ernment, if any, to share in the $550,900 fund. 
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By an order of this court entered on March 14, 1945, there was con- 
solidated with the action brought by the plaintiff Guaranty Trust Com- 
pany an action instituted by the plaintiff Edna N. Schwarz, the holder 
of one of the First Mortgage Gold Bonds, 6% Dollar Series, which are 
involved in the Guaranty Company action. The December 15, 1941 
coupon of her bond has a face value of $30. She alleges that she brings 
her action on behalf of herself and all holders of similar bonds and cou- 
pons, but no other bondholder or coupon holder has intervened in her 
action. 

The facts as stipulated by the various parties to this litigation as 
summarized in part above are insufficient to afford a valid foundation 
for preferential treatment to the plaintiff Schwarz under the provisions 
of subdivision 4, section 606 of the Banking Law. These facts do not 
sufficiently establish that she, or in fact any bondholder, was a creditor 
of The Mitsui Bank, Ltd. under the authority of the cases of Singer v. 
Yokohama Specie Bank, Ltd., 293 N. Y. 542, 58 N.E.2d 726, supra; 
Banque Mellie Iran v. Yokohama Specie Bank, Ltd., 299 N.Y. 139, 85 
N.E.2d 906, supra, and Cable and Wireless, Ltd. v. Yokohama Specie 
Bank, Ltd., 304 N. Y. 574, 107 N.E.2d 75, supra. Neither the language 
nor the reasoning of those determinations seems to support the conclu- 
sion that the obligation of the plaintiff Guaranty Trust Company to use 
the funds made available to it by the Mitsui Bank to pay the December 
15, 1941 coupons gives the individual bondholder a preferential claim as 
a creditor of The Mitsui Bank, Ltd. It becomes unnecessary, therefore, 
to pass upon the question whether the plaintiff Schwarz filed her claim 
promptly and instituted her action timely under the pertinent sections 
of the Banking Law. 


The contention advanced on behalf of the plaintiff Edna N. Schwarz 
that the sum of $550,900 in the hands of the New York agency of the 
Mitsui Bank constituted a trust fund for her benefit and for that of other 
bondholders is likewise not borne out by the evidence in the case. If 
there was a trust fund the requirements of chapter 684, section 103, Laws 
of 1938, being section 606, subdivision 4, of the Banking Law, would not 
apply, nor would the provisions of sections 620 and 625, of the Banking 
Law be binding upon this plaintiff in an action concerning funds held in 
trust, because these sections of the law do not affect the disposition of 
trust funds. In re International Milling Co., 259 N. Y. 77, 181 N.E. 54; 
Carr v. Yokohama Specie Bank, Ltd., 272 App.Div. 64, 69 N.Y.S.2d 262, 
affirmed 297 N.Y. 674, 76 N.E.2d 330; Suomen Pankki v. Bell, Sup., 80 
N.Y.S.2d 821. 


The conceded facts herein do not reveal the existence of a relationship 
of trust as to the funds in question between the bondholder Schwarz and 
The Mitsui Bank, Ltd., and the fact that the Mitsui Bank was named 
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as trustee in the indenture securing the bonds and executed by the Tokyo 
Electric Light Company is unavailing to aid this plaintiff in her present 
action. Neither the bank in Japan nor its New York agency received 
this fund in its capacity as trustee. The bank was charged with the duty 
of transmitting dollars to the plaintiff Guaranty. The fact that the Elec- 
tric Light Company asked the Mitsui Bank to “advise and pay” is not 
enough to charge the fund in the hands of the New York agency with a 
trust for the benefit of the bondholders or of any individual bondholder. 
The situation presented here is not, as argued on plaintiff’s behalf, analo- 
gous to that which would have obtained if the Mitsui Bank as trustee 
under the indenture sued the Tokyo Electric Light Company upon the 
latter’s failure to make funds available to Guaranty to redeem the cou- 
pons. In that case the sum recovered by the trustee would be held by it 
in trust for the coupon holders. 

The cases cited in support of this plaintiff’s claim, such as In re In- 
ternational Milling Co., 259 N.Y. 77, 181 N.E. 54, and Van Alen v. Ameri- 
can National Bank, 52 N.Y. 1, which deal with the obligation of the 
trustee even if funds are commingled do not control on this point of the 
present action. 

The payment of monies by a bank in one country for transmission of 
the foreign exchange equivalent thereof by cable to a person in a foreign 
country does not give rise to a trust, Matter of Littman, 258 N.Y. 468, 
180 N.E. 174; Gravenhorst v. Zimmerman, 236 N.Y. 22, 139 N.E. 766, 
27 A.L.R. 1465; Erb v. Banco di Napoli, 243 N.Y. 45, 152 N.E. 460, 50 
A.L.R. 1009. The fact that the New York agency concentrated funds in 
its general account in the Chase National Bank in order to make the 
payment to Guaranty does not constitute the money a trust fund for 
the plaintiff Schwarz or the other bondholders. See Staten Island Cricket 
& Baseball Club v. Farmers Loan & Trust Co., 41 App.Div. 321, 58 
N.Y.S. 460. 

Judgment is accordingly awarded in favor of the plaintiff Guaranty 
Trust Company against the defendant Superintendent of Banks in the 
sum of $550,900 with interest and costs, on the merits on the law and 
the facts. The cause of action of the plaintiff Edna N. Schwarz is dis- 
missed on the merits on the law and the facts and judgment is awarded 
in favor of the defendant accordingly without costs. The foregoing con- 
stitutes the decision of the court and together with the matters com- 
prised in the stipulation of facts constitutes the facts as found. 


Settle proposed judgment. 
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Bank Not Liable on Letter of Credit 
Payment 


A New York Appellate Division case illustrates the im- 
portance to bankers of having their letters of credit contracts 
correctly drawn. Defendant bank’s contract specified, accord- 
ing to the court, that the bank would not be responsible for “the 
existence, character, quantity, quality or condition of the prop- 
erty purporting to be represented by the documents, or for the 
validity, sufficiency or genuineness of the documents.” It also 
specified that the “Uniform Customs and Practice for Com- 
mercial Documentary Credits Fixed by The Thirteenth Con- 
gress of the International Chamber of Commerce” was to bind 
the parties. Certificates of inspection received by the bank indi- 
cated on their face that only spot checks were made of goods 
bought by the purchaser under the letter of credit. When the 
goods turned out to be of inferior quality, the purchaser sought 
to hold the bank liable for honoring the certificates. Looking 
to the terms of the letter of credit contract, the court ruled that 
the bank was not obliged to reject the certificates or answer for 
their alleged insufficiency. Chairmasters, Inc. v. Public Na- 
tional Bank & Trust Company of New York, 131 N.Y.L.J. 
No. 34, February 19, 1954. The opinion of the court is as 
follows: 


Per Curtam—The controversy here relates to defendant’s duty un- 
der a contract by which defendant issued a letter of credit in plaintiff’s 
favor and agreed to honor drafts against the letter upon receipt of bills 
of lading and certificates of inspection by a designated inspection agency. 
The contract specifically provided that defendant would not be respon- 
sible for the existence, character, quantity, quality or condition of the 
property purporting to be represented by the documents, or for the va- 
lidity, sufficiency or genuineness of the documents. The agreement also 
provided that the “Uniform Customs and Practice for Commercial Docu- 
mentary Credits Fixed by The Thirteenth Congress of The International 
Chamber of Commerce” was to be binding upon the parties. These cus- 
toms were of like import to the contract provisions just mentioned. 

Defendant honored drafts drawn under the letter of credit upon re- 
ceipt of the required documents. The certificates of inspection received 
purported to vouch for the quantity and quality of the merchandise 
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shipped on the basis of spot checks rather than upon complete inspec- 
tions. Plaintiff claims that all the merchandise which it received was of 
inferior quality, and seeks to hold defendant liable upon a claim that the 
certificates of inspection were insufficient upon their face and should not 
have been honored. 

Cross-motions for summary judgment were denied, the court holding 
that there was a triable issue as to whether or not the certificates were 
a sufficient compliance with the terms of the contract. 

The parties are in agreement that there are no triable issues and that 
no further relevant facts would be developed by a trial. Indeed, the facts 
are clear and undisputed, and the question is one of legal consequence. 

We hold that, under the contract and the “Uniform Customs and 
Practice” referred to in the contract, defendant was not obliged to reject 
the certificates of inspection or answer for their alleged insufficiency. 

It is further to be noted that the deficiencies in the shipments were 
not confined to the goods not inspected, and cannot be laid to the fact 
that the goods were only partially rather than completely inspected. 
What is claimed is that there was a total failure of the goods to come up 
to specifications, and that in effect the certificates were fraudulent. De- 
fendant was specifically exempt from liability for any such fraud or the 
failure of the goods to come up to quality. 

Furthermore, it is to be noted that in respect to two of the shipments 
plaintiff acted with less than alacrity in advising defendant of its excep- 
tions to the certificates of inspection after receiving notice of their alleged 
insufficiency. 

The order appealed from should be modified to grant defendant’s 
motion for summary judgment, with costs to defendant. 

All concur. 


PROPOSED LEGISLATION OPPOSES CUMULATIVE 
VOTING FOR DIRECTORS OF NATIONAL BANKS 


Senator A. Willis Robertson has introduced legislation to abolish 
the system of cumulative voting in the election of directors of 
national banks. The objection to the system seems to be that it 


permits a single stockholder to gather sufficient votes to be elected 
to the board for the purpose of raising trouble with regular bank 
directors. Apparently cumulative voting has lent itself to this use 
rather than to the protection of minority stockholder interests as 
it was originally designed to do. 
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Judge’s Literary Effort Reaches New High 
In Banking Case 


On all too infrequent occasion the righteous indignation of 
a judge inspires him to an opinion which, when written, as- 
sumes the aspects of a literary classic. When such an event oc- 
curs—and happily concerns a case of interest to bankers—the 
editorial staff of this Journat feels compelled to print the de- 
cision in full, hoping to expose our readers to a literary mas- 
terpiece which might otherwise have been obscured in the mass 
of everyday legal pronouncements. The point of the decision 
—we submit—is apparent. In re Schwartzkopf, Surrogate’s 
Court, Kings County, New York, 130 N. Y. L. J. 1488 (De- 
cember 14, 1953). The opinion of the court is as follows: 


Rubenstein, Surr—lIn the late morning of April 8, 1953, testator, a 
senescent invalid, visited the doctor who had attended him for thirty- 
five years. He was accompanied by respondent Birnbaum, a young man 
whose good bodily health coexisted with a peculiarly sordid brand of 
amorality. 

The doctor’s examination disclosed such marked cardiac irregularities 
that hospitalization of testator was of immediate necessity. Then and 
there he telephoned a hospital to reserve a room for testator. Birnbaum’s 
lay diagnosis disagreed with that of the medical man. Testator was, over 
the doctor’s hearty disapproval, taken into Birnbaum’s personal care. 
The court concludes that no one but Birnbaum was responsible for this. 

Testator and Birnbaum left the office. No fee was paid, and, in fact, 
it seems that the doctor seldom if ever had been remunerated by testator 
for professional services. Testator was known to him and to the world 
to be a penurious person. This reputation was buttressed by antedilu- 
vian garments and extreme carelessness in personal hygiene. Testator’s 
claim of poverty was notorious; Birnbaum knew otherwise. 

Testator, accompanied as before, next found his way to a second 
doctor, a close friend of Birnbaum’s. This doctor had never before ex- 
amined testator, and he found hospitalization to be a more extreme 
precaution than was warranted. He did, however, prescribe rest and 
sedation. 

Before undertaking to satisfy the less stringent mandates of the sec- 
ond doctor, and before the close of banking hours on the same afternoon, 
Birnbaum escorted testator to a savings bank, where an account whose 
balance was $6,889.65 was transferred to the name of Birnbaum. Testa- 
tor was told by the new account clerk that the money would now belong 
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to Birnbaum. He replied, in Birnbaum’s presence, that the transfer was 
made to allow Birnbaum to pay testator’s medical and hospital bills, 
which the court infers Birnbaum had agreed to do. Testator apparently 
retained somehow the idea that the first doctor’s recommendations were 
being followed. He was not so soon to enjoy dispassionately supervised 
repose. 

Instead of returning to the nursing home where he had been living, 
testator was taken to Birnbaum’s residence. There the relaxation began 
in earnest. On the very next evening, two of Birnbaum’s friends arrived 
in response to an urgent message from Birnbaum that their presence was 
required for the consummation of important business. It was testified 
to that Birnbaum obtained the fruits of the business. Before the end of 
the meeting, Birnbaum claims he had become the recipient of a gift of 
another bank account containing $7,496.56 and 131 shares of American 
Telephone & Telegraph stock, having a then value of over $20,000. 


Finally, on April 10, 1953, testator was taken to a hospital other than 
that suggested by the first doctor. There his soul passed from this world 
on April 15, 1953. 


Although the court heard the witnesses and observed them carefully, it 
has not relied solely upon its notes and recollection, but has referred to the 
stenographer’s official transcript of the trial. It has considered the facts 
and circumstances, the reasonable inferences to be drawn from the testi- 
mony, and the interest and lack of interest of the various witnesses. After 
considerable reflection, and with deep reluctance to brand these witnesses 
as perjurers, the court nevertheless declares this to be its belief and con- 
scientious conviction. The respondent Birnbaum and the two witnesses 
who claimed they visited him on the night of April 9 are a trio of liars, 
who, by diligent application of pernicious falsehood, have banded to- 
gether to cheat this estate of a large sum of money. It is clear, also, and 
the court states this as its belief, that someone unknown to the court, 
but familiar with the law of gifts and the proofs of motive, intent and 
causation, has conspired with Birnbaum and his friends in their effort to 
steal the estate assets. This person has seized upon facts as they appear 
in the will and as they would likely be established from the testimony 
of disinterested witnesses and built around them the story offered in 
support of Birnbaum’s claim. Thus, some few truths have been woven 
into a fabric of falsehood. However, careful analysis of the testimony 
has enabled the court to see through the mixture of fact and fancy. In 
no inter vivos transaction other than one supervised by an attorney has 
every element of intent and delivery ever been so obviously present. 
The tale is too pat; its self-sufficiency defies credibility. 

It might here be pointed out that Birnbaum and his two friends met 
under most adverse conditions in Europe’s concentration camps. The 
second doctor is also a refugee from Europe. Whatever may be politi- 
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cally fashionable, in any part of the world, this court will not allow the 
use of the big lie. It is, indeed, unfortunate that these refugees have 
adopted techniques by which they themselves were once victimized. 
Though the language used in this decision may appear harsh, it is writ- 
ten in the light of their utter disregard of the opportunity afforded them 
here to live decent and respected lives according to the mores of a free 
people. They, if anyone, should realize the monstrous thing they have 
done. 

Let us consider first the savings bank transaction. Testator’s use of 
the word “hospital” sounds a warning bell to the court. It indicates that 
he was then unable to comprehend completely what was happening to 
him. Secondly, the visits to the two physicians, the advice of the first 
of whom was entirely disregarded, resulting in Birnbaum taking over 
the ministrations of testator, did not register in the latter’s mind. This 
is fortified by the fact that the new account clerk volunteered the in- 
formation that the money in the account would now belong to Birnbaum. 
In any ordinary transaction it would be more than presumptuous for 
the clerk to offer such information. Here, however, testator’s wretched 
condition was apparently plain to this stranger, whose testimony this 
court accepts, that normal caution impelled her to speak. The answer 
she received is the best indication that testator could not grasp what had 
gone before or what was then occurring. 

Next, let us consider the events of the night of April 9, 1953, which 
are sought to be established by the testimony of Birnbaum and his two 
friends. A later evening meeting in the office of one of the executors on 
the night of testator’s burial is most illuminating. At that time Birn- 
baum was greatly concerned over whether or not the claimed gifts could 
be established by his wife’s testimony. The executor rejoined that any- 
one can be a witness. Birnbaum took his answer literally. The testimony 
of the friends is based upon mnemonics so marvelous that not only is 
memory refreshed but retrospective attendance is effected. Wonderfully 
advanced though we are, science has not yet been able to make time 
march backward. 


The court accepts as true the testimony of petitioner’s witnesses con- 
cerning Birnbaum’s visit to No. 16 Court street that night. These, the 
executor and his partner, are members of the Bar. They stand to gain 
counsel fee and executors’ commissions. As a matter of law, this alone 
is not sufficient interest to authorize the court to apply any unfavorable 
inference to their testimony. There is no question in the court’s mind 
that they related a truthful version of such visit, and their veracity has 
not been in any way impugned. 


Further, the testimony establishes that Birnbaum’s wife was present 
for at least part of the claimed transactions of April 9. His failure to call 
her as a witness is significant, and because of such omission the court 
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construes the evidence most strongly against him (see Richardson on 
Evidence, 7th ed., sec. 82). 

Finally, testator was not alone in the world. He had a wife, children 
and grandchildren at the very time Birnbaum was eyeing his assets. The 
wife was then confined in a hospital to which she had been sent by the 
first doctor. While there is no question that testator was not kindly dis- 
posed to some of his children, his will clearly indicates that his wife was 
the first object of his bounty. Neither her incapacity nor testator’s 
strained relations with his children is any justification for outsiders tak- 
ing the assets unto themselves. That charities receive part of the residu- 
ary estate does not make it open season for poachers. 

The court was completely unimpressed by the witnesses’ demeanor. 
It had the advantage of seeing and hearing these witnesses and observ- 
ing their actions and reactions under examination. Although the story 
told by Birnbaum and his witnesses may read well in cold print, it did 
not have the ring of truth. 

On all the evidence, including that to which the court has not spe- 
cifically adverted, it is determined that the claimed gifts were in fact 
' never made. The transfer of April 8, 1953, was one of convenience only. 
The account was placed in Birnbaum’s name for facility in payment of 
medical and hospital bills and testator never intended to part with the 
ownership thereof any further than as stated. 

The decree to be entered will provide accordingly and direct Birn- 
baum to turn over to petitioners the ring and watch which he holds and 
to pay to them the sum of $6,889.65, with interest thereon at the legal 
rate from April 8, 1953, to the date of such payment, and may contain 
appropriate provisions directing Birnbaum to turn over the estate assets 
wrongfully held by him. 

The proceeding is dismissed as to Birnbaum’s correspondent. 

Submit decree on notice accordingly. 





Court Denies Bank Right to Counterclaim 
Against Friendly Government 


The Nationalist Government of China brought suit against 
a New York bank to recover a $200,000 deposit which the bank 
refused to pay. The bank in the same suit counterclaimed 
against the Chinese government for $391,000. The court ruled 
against the bank on the ground that to permit a counterclaim 
which was based on a transaction completely different from the 
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transaction giving rise to the government’s suit would, in effect, 
be permitting the bank to sue the Chinese Government without 
its consent which is contrary to American policy. Republic of 
China et al v. National City Bank of New York, U.S. Court 
of Appeals, Second Circuit, 208 F.2d 627. 'The opinion of the 
court is as follows: 


FRANK, C. J.—The plaintiffs, the Republic of China (with its Na- 
tional Government now located in Formosa) and others, brought this 
suit under section 25(b) of the Federal Reserve Act, 12 U.S.C.A. § 632, 
to recover $200,000 which, according to the complaint, was deposited 
with the defendant bank and which defendant refuses to pay. The com- 
plaint alleges that the deposit was made by plaintiff, the Shanghai- 
Nanking Railway Administration, an agency of the Republic of China, 
and that the Secretary of State of the United States, pursuant to section 
25(b) has certified to defendant that the deposit belongs to the Republic 
of China. Defendant’s amended answer includes not only denials and 
affirmative defenses but also two counterclaims which Judge Kaufman 
in his opinion—108 F.Supp. 766—summarized as follows: “The first 
counterclaim alleges that on or about August 9, 1920, defendant partici- 
pated in a loan made by J. P. Morgan & Co. to the Pacific Development 
Co. in the face amount of $5,000,000, said loan being secured by a 
$5,500,000 Chinese Government Treasury Note, being the note of the 
plaintiff herein, The Republic of China. Said loan was not paid on its 
maturity date by Pacific Development Company and subsequently 
Pacific Development Company was liquidated. In the course of said 
liquidation, J. P. Morgan & Co. offered the collateral for sale at public 
auction and purchased the collateral on behalf of the participants in the 
loan to the Pacific Development Company. The Chinese Government 
Treasury Note is still held by J. P. Morgan & Co. and is now past due, 
and by virtue thereof there is said to be owing to the defendant the sum 
of $317,720.93 plus interest of $590,386.53. For a second counterclaim 
against plaintiff, The Republic of China, the defendant alleges that 
between April and August 1947 defendant began the purchase of Chinese 
Government 36th Year Short Term Treasury Notes of The Republic of 
China. On these notes, the plaintiff, The Republic of China, is said to 
be indebted to the defendant in the sum of $391,033.60 principal together 
with interest thereon in the sum of $335,290.94. Defendant demands 
judgment against the plaintiffs dismissing the complaint with costs, and 
against the plaintiff, The Republic of China, for the sum of $1,634,432.” 

Each counterclaim contained this allegation: “The plaintiff, The 
Republic of China, is, and at all times hereinafter mentioned was, a 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §771. 
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sovereign government recognized as such by the duly appointed Execu- 
tive Department of the United States.” 

The defendant’s amended answer also shows the following: Regula- 
tions issued by the Republic of China in connection with the 36th Year 
Short-Term Treasury Notes provided that the “Fiscal Agents” for the 
payment of those Notes were the Central Bank of China, and its “ap- 
pointed banks”; a branch of defendant in Shanghai, China, was one of 
these “appointed banks”; it continued to be such when in 1948, because 
of a default, the principal of those Notes became payable, and thereafter 
until the seizure of Shanghai by the People’s Government of China in 
May 1949. 

On the motion of plaintiff, the Republic of China, the counterclaims 
were dismissed by an order entered January 8, 1953. Some thirteen days 
later, defendant moved for leave to submit a further amendment of its 
answer to include amendments of the counterclaims designating each as a 
“set off” and specifically alleging that defendant’s Shanghai branch was 
one of the banks at which the 36th Year Short-Term Notes were payable. 
An affidavit accompanying this motion stated that the Treasury Note 
described in the first counterclaim was payable at the Chase National 
Bank, New York. This motion was denied by an order entered February 
27, 1953. This appeal is from the orders of January 8 and February 27, 
1953. For the purposes of this appeal, we shall consider the counter- 
claims as if they had been further amended in the manner proposed by 
defendant. 

1. As the defendant in each of its counterclaims, specifically alleged 
that the Republic of China was a sovereign government recognized as 
such by our government, there was no need, in passing on the motion 
to dismiss, to have a trial to determine that fact.1 We recently stated, 
in Republic of China v. American Express Co., 2 Cir., 195 F. 2d 230, 
233, that a “friendly, foreign sovereign, recognized by the United States, 
cannot be sued in the courts of this country without its consent.” We 
went on to say, however, that, when a sovereign sues in our courts to 
enforce a claim, “it so far takes the position of a private suitor as to 
agree by implication that justice may be done with regard to the subject 
matter. . .. Accordingly, we have held that a sovereign who sues in our 
courts so submits itself to the jurisdiction it has invoked that defenses 
by way of set-off and of counterclaim are available against it... . But 
the waiver of immunity? does not extend beyond, at most, counterclaims 
which are based upon the subject matter of the suit.” We think the trial 
judge correctly held that the counterclaims here were not based on the 
1 As Judge Kaufman said: “While this point might be well taken if it were directed to 
& motion to strike the affirmative defenses it is wholly inappropriate here for the simple 
reason that the counterclaims in question are pleaded, not against the Shanghai-Nanking 
Railway Administration but against The Republic of China itself.” 


? We agree with Judge Kaufman that the “agreement” by “implication” and the “waiver” 
are fictions used in the interest of achieving justice. 
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subject matter of the suit. We reach the same result if we regard the 
counterclaims as but set-offs.2 For the assertion against a sovereign 
government of a counterclaim or set-off, unrelated to the claim asserted 
by the sovereign in its suit, is the equivalent of an independent suit 
against that sovereign brought without its consent.* Wherefore we think 
the district court’s orders were correct. 

Defendant has referred us to a letter dated May 19, 1952, from 
Mr. Tate, Acting Legal Adviser to the State Department, to the Attor- 
ney General, calling attention to a so-called “trend” or “shift of policy” 
on the part of our State Department tending to restrict the sovereign 
immunity of foreign governments to “governmental” or “public” acts 
and to exclude “private acts” or “commercial activities.” Defendant, as 
we understand it, does not argue that this new trend, if adopted by our 
courts, would here serve to deprive plaintiff of its sovereign immunity. 
Defendant’s position seems to be that the alleged new trend indicated 
in this letter should be further extended judicially so as to validate the 
counterclaims in the instant case. Assuming, arguendo, that this letter 
could and should affect judicial decisions, we see nothing in it to justify 
the suggested extension. We have no high regard for the idea that, 
without its consent, a government may not be sued for acts which, if 
done by a private person, would be actionable wrongs. But we feel that 
we must leave to Congress or the Supreme Court any marked diminu- 
tion of that hoary doctrine (although, in the belief of many persons, it 
is basically immoral). 

2. Defendant also relies on Section 147 of the New York Negotiable 
Instrument Law, McK.Consol.Laws, which provides: “Where the instru- 
ment is made payable at a bank it is equivalent to an order to the bank 
to pay the same for the account of the principal debtor thereon.” We 
think it plain that this provision of the New York statute has no 
application to the 36th Year Short-Term Treasury Notes, covered by 
the second counterclaim, since they are payable in China. 


The note referred to in the first counterclaim is not payable at the 
defendant bank but at another New York bank. We think that fact 
prevents Section 147 from operating to give rise to a waiver by The 
Republic of China of its immunity with respect to the first counterclaim. 
See United States v. New York Trust Co., D.C., 75 F.Supp. 583, 587; 
United States v. National City Bank of New York, D.C., 90 F.Supp. 


3 See United States v. Shaw, 309 U.S. 495, 503-504, 60 S.Ct. 659, 84 L.Ed. 888, quoting 
with approval from Nassau Smelting & Refining Works v. United States, 266 US. 101, 
106, 45 S.Ct. 25, 69 L.Ed. 190, in discussing The Thekla, 266 U.S. $28, 45 S.Ct. 112, 69, 
L.Ed. $18, decided the same day as the Smelting Works case. 

4 See In re Monongahela Rye Liquors, 3 Cir., 141 F.2d 864, 869. Our disagreement with 
that decision in United States v. Roth, 2 Cir., 164 F.2d 575, turned entirely on the recent 
statutory amendments to the Bankruptcy Act which apparently had not been considered 
by the Third Circuit. 

5 See 26 Department of State Bulletin (June 23, 1952) 984-985. 

6 Cf. Wallace v. United States, 2 Cir., 142 F.2d 240, 243. 
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448, 454. We think it irrelevant for this purpose that the defendant has 
a part interest in any proceeds of the Note. 

3. Defendant also contends that it had a so-called “bankers’ lien,” 
or right of set-off, based on the Treasury Notes named in the second 
counterclaim. We think this contention untenable. For the deposit, the 
subject of this suit, was made with defendant in New York, and con- 
tinued thereafter to be owing by it in New York, whereas those Treasury 
Notes, purchased by defendant’s Shanghai branch, were there payable. 
The creation of such a branch bank finds its authorization in Section 25 
of the Federal Reserve Act, 12 U.S.C.A. §§ 601-604, which provides 
“Every national banking association operating foreign branches shall 
conduct the accounts of each foreign branch independently of the ac- 
counts of other foreign branches established by it and of its home 
office,” and shall at the end of each fiscal period transfer to its general 
ledger the profit or loss accrued at each branch as a separate item.” 
This provision has been interpreted to mean that a national bank and 
each of its foreign branches are separate entities, to be treated as if 
they were unrelated banks with respect to business done between them, 
and for many other purposes. In Pan-American Bank & Trust Co. v. 
National City Bank, 2 Cir., 6 F.2d 762, 767, this court, after quoting 
Section 25, said: “That is, the branch is not a mere ‘teller’s window’; it 
is a separate business entity. . . . But the Rio branch, in so becoming 
a holder of the drafts, and then sending them to New York for collec- 
tion, assumed the same relation to its home office that any other bank 
or person that had similarly negotiated the paper would have assumed. 
In fact, as the evidence shows, the drafts and accompanying documents 
went from the Rio branch to the New York home office with a demand 
for credit; 7. e., a demand for payment, and payment by the demanded 
credit was given the branch. This was just what the cited act of Con- 
gress in effect requires, and illustrates the rulings that, in respect of 
the collection of forwarded paper, branches and a parent bank are to 
be considered as separate entities. . . . Thus the case presents a legal 
problem identical with the common one resulting from discount by any 
indifferent dealer in commercial paper of such a draft as Barcellos’, and 
presentation by such dealer of the draft to the drawee for payment.” 
See also In re Harris, D.C.S.D.N.Y., 27 F.Supp. 480; Bluebird Under- 
garment Corporation v. Gomez, 139 Misc. 742, 249 N.Y.S. 319; cf. Marl- 
boro Trust Co. v. Elliott, 4 Cir., 86 F.2d 315, 316-317.2 We think this 
reasoning leads to the conclusion that defendant had no set-off. 


Affirmed. 


7 Emphasis added. 
8 See McGrath v. Agency of Chartered Bank of India, D.C., 104 F Supp. 964, 967-968. 


® Cases as to branch banks not governed by a statute like Section 25 are not pertinent. 
Such cases are Garnett v. M’Kewan, 8 L.R.Exchequer 10; Prince v. Oriental Bank Cor- 
poration, 3 A.C. $25; cf. Rex v. Lovitt [1912] A.C. 212. 
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National Banks Must Adhere to Minimum 
Wage Provision of Fair Labor 


Standards Act 


Employees come within the terms of the Fair Labor Stand- 
ards Act if they are “engaged in commerce or in the production 
of goods for commerce.” A recent Federal Court of Appeals 
decision indicates that employees of a national bank who worked 
at custodial and janitorial jobs were within the coverage of the 
Act and consequently the bank could be enjoined from violat- 
ing its minimum wage provisions. 

It is of importance for bankers to note that of the twelve 
bank employees involved in this decision only ten of them were 
doing custodial work directly in the bank’s offices. Of the other 
two who were held to be covered by the Act, one was an elevator 
operator who serviced the floor where the bank’s offices were lo- 
cated as well as other floors; the other was a cleaning woman 
hired by the bank but whose only duties were to service the of- 
fices of an insurance company which was the bank’s tenant. 
Union National Bank of Little Rock, Arkansas v. Durkin, 
Secretary of Labor, United States Court of Appeals, Kighth 
Circuit, 207 F.2d 848. The opinion of the court is as follows: 


SANBORN, C. J.—This action was brought by the Secretary of 
Labor to enjoin the continuance of alleged violations by the Union Na- 
tional Bank of Little Rock, Arkansas, of the minimum wage, overtime, 
and “hot goods” provisions of the Fair Labor Standards Act of 1938, as 
amended,’ 52 Stat. 1060, 63 Stat. 910, 29 U.S.C.A. § 201 et seq. 


The Bank denied that it had violated the Act. The facts were stipu- 
lated. The District Court determined that twelve maintenance em- 
ployees of the Bank—who the Secretary asserted were, and the Bank 
contended were not, within the coverage of the Act—were engaged in 
the production of goods for commerce within the meaning of the Act. 
The court granted judgment for the injunctive relief prayed for, and the 
Bank has appealed. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §764. 


1 Sections 6, 7,15 (a) (2), and 15 (a) (1), 29 US.C.A. §$§ 206, 207, 215 (a) (2), and 
215(a) (1). 
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The facts may be summarized as follows: 

The Bank owns and operates the building in Little Rock in which its 
national banking business is conducted. The Bank prepares and works 
upon certificates of stocks, bonds, and other securities; prepares checks, 
notes, drafts, and other commercial paper of all kinds; endorses, stamps, 
wraps in bulk and ships to points outside the State of Arkansas large 
quantities of securities and currency; and transmits checks, notes, drafts, 
and other commercial paper to points outside the State of Arkansas. 
The Bank, in the course of its business, receives from points outside the 
State securities, checks, drafts, notes and other commercial paper of 
all kinds. 


The total area of the Bank building is 48,427 square feet, of which 
the Bank occupies approximately 38,000 square feet. Of this banking 
space, about 2,400 square feet are used as an auditorium and 2,200 square 
feet as lounges for the Bank employees. Approximately 10,400 square 
feet of the building, not used by the Bank, are occupied by miscellaneous 
tenants. Of this rented space, 4,129 square feet are occupied by branch 
offices or agencies of out-of-state insurance companies. These branch of- 
fices or agencies are daily engaged in corresponding with home offices and 
in receiving from and transmitting to such home offices policy applica- 
tions, policies, premium payments, claims, and benefit payments. 


Of the twelve maintenance employees involved, ten perform a sub- 
stantial part of their duties in the portion of the building occupied by 
the Bank. They sweep, clean and mop the floors, dust the furniture and 
fixtures, and generally maintain the Bank’s quarters in a proper condi- 
tion of cleanliness and order so as to permit the carrying on of the Bank’s 
business. In addition to the ten employees above referred to, there are 
two others, who do not work in the portion of the building used by the 
Bank. One is an elevator operator who serves the entire building from 
the basement to the fourth floor and who transports customers and em- 
ployees of the Bank and of its tenants, and the other is a cleaning woman 
who works on the fourth floor of the building performing janitorial serv- 
ices in five of the eight branch offices of out-of-state insurance companies. 


Eleven of the twelve employees work approximately 36 hours a week. 
No one of them is paid as much as 75 cents an hour. One employee 
works approximately 50 hours per week and does not receive as much as 
75 cents an hour straight time or $1.12%% per hour for overtime. All of 
the employees involved are engaged solely in maintenance and janitorial 
work, and none of them has been or is engaged in any part of the bank- 
ing operations of the Bank or in the insurance operations of its insurance 
tenants. 


The District Court, after finding the facts to be as stipulated, con- 
cluded that the Bank was engaged in the production of goods for inter- 
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state commerce and that the out-of-state insurance companies having 
branch offices in the building were also engaged in the production of 
goods for interstate commerce; that the maintenance and custodial em- 
ployees of the Bank, including the elevator operator, were engaged in 
closely related processes and occupations directly essential to the pro- 
duction of such goods; that the Bank had violated Sections 6 and 15 (a) 
(2) of the Act, as amended, 29 U.S.C.A. § 206 and § 215 (a) (2), by 
paying the employees in suit less than 75 cents an hour, and had violated 
Sections 7 and 15(a) (2) of the Act, as amended, 29 U.S.C.A. § 207 and 
§ 215(a) (2), by failing to comply with the overtime provisions of the 
Act, and had therefore also violated Section 15(a) (1) of the Act, as 
amended, 29 U.S.C.A. § 215(a) (1), by the shipment, delivery, trans- 
portation, and offering for transportation, in interstate commerce, se- 
curities, currency, notes, drafts and other commercial paper produced 
by the Bank. 112 F.Supp. 702. 

The Bank does not challenge the District Court’s ruling that it and 
the insurance companies which maintain branch offices in its building 
are engaged in the production of goods for commerce within the meaning 
of the Fair Labor Standards Act. That they are so engaged is no longer, 
we think, open to question. Western Union Telegraph Co. v. Lenroot, 
323 U.S. 490, 502-503, 65 S.Ct. 335, 89 L. Ed. 414; Bozant v. Bank of 
New York, 2 Cir., 156 F. 2d 787; Darr v. Mutual Life Insurance Co. of 
New York, 2 Cir., 169 F.2d 262, certiorari denied 335 U.S. 871, 69 S.Ct. 
166, 93 L.Ed. 415; Baldwin v. Emigrant Industrial Savings Bank, 2 Cir., 
150 F.2d 524, 161 A.L.R. 1234, certiorari denied 326 U.S. 767, 66 S.Ct. 
171, 90 L.Ed. 462. 


The question for decision is whether the maintenance employees of 
the Bank who service its building are engaged in the production of goods 
for commerce within the meaning of Section 3(j) of the Act, as amended, 
63 Stat. 911, 29 U.S.C.A. § 203(j). That section, since October 26, 1949, 
has read as follows: 

“§ 3. As used in this Act— 

* * * 

“(j) ‘Produced’ means produced, manufactured, mined, handled, 
or in any other manner worked on in any State; and for the pur- 
poses of this Act an employee shall be deemed to have been engaged 
in the production of goods if such employee was employed in produc- 
ing, manufacturing, mining, handling, transporting, or in any other 
manner working on such goods, or in any closely related process or 
occupation directly essential to the production thereof, in any State.” 

Prior to its amendment on October 26, 1949, the section read: 

“§ 3. As used in this Act— 


* * * 


“(j) ‘Produced’ means produced, manufactured, mined, handled, 
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or in any other manner worked on in any State; and for the purposes 
of this Act an employee shall be deemed to have been engaged in the 
production of goods if such employee was employed in producing, 
manufacturing, mining, handling, transporting, or in any other man- 
ner working on such goods, or in any process or occupation necessary 
to the production thereof, in any State.” 
Thus the test for determining whether employees such as those in suit 
were engaged in the production of goods for commerce was, prior to Octo- 
ber 26, 1949, whether they were employed “in any process or occupation 
necessary to the production thereof’; while, after the 1949 amendment to 
the Act, the test was whether they were employed in “any closely related 
process or occupation directly essential to the production therof.” 


In A. B. Kirschbaum Co. v. Walling, 316 U.S. 517, 62 S.Ct. 1116, 86 
L.Ed. 1638, decided June 1, 1942 the Supreme Court decided that em- 
ployees engaged in the maintenance and operation of loft buildings, 
the tenants of which were engaged principally in the production 
of goods (clothing) for interstate commerce, were within the 
coverage of the Act because engaged in an occupation neces- 
sary to the production of goods for commerce, within the meaning of 
Section 3(j) of the Act. The employees in that case included an en- 
gineer, fireman, elevator operators, watchmen, and porters. The porters 
kept the building clean and habitable. In the course of its opinion, the 
Supreme Court said, at page 524 of 316 US., at page 1120 of 62 S.Ct.: 
“Without light and heat and power the tenants could not engage, as 
they do, in the production of goods for interstate commerce. The main- 
tenance of a safe, habitable building is indispensable to that activity.” 
The Supreme Court found no requirement in the Act that the em- 
ployees must themselves participate in the physical process of the mak- 
ing of the goods before they could be regarded as engaged in the produc- 
tion of the goods. At page 524 of 316 US., at page 1120 of 62 S.Ct. The 
court said, at pages 525-526 of 316 U.S., at page 1121 of 62 S.Ct.: “In 
our judgment, the work of the employees in these cases had such a close 
and immediate tie with the process of production for commerce, and 
was therefore so much an essential part of it, that the employees are to 
be regarded as engaged in an occupation ‘necessary to the production of 
goods for commerce’.” 

If the work of maintenance employees in a building the occupants 
of which are principally engaged in the production of goods for com- 
merce is “indispensable to that activity” and “an essential part of it,” 
one reasonably can deduce that the employees are engaged in a “closely 
related process or occupation directly essential to the production” of the 
goods. In fact, that conclusion would seem ‘to be inescapable. 


As the District Court pointed out in its opinion in this case, the 
Supreme Court in Borden Company v. Borella, 1945, 325 U.S. 679, 65 
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S.Ct. 1223, 89 L.Ed. 1865, reaffirmed the teaching of the Kirschbaum 
case and even went a step further. The Borden case involved main- 
tenance employees in a building in New York City which belonged to the 
Borden Company and housed its central office. The Company occupied 
58% of the space in the building. It had manufacturing plants in both 
the United States and Canada. These plants were supervised, directed 
and controlled by and from the central office in the building in New 
York City. No products, however, were physically made or sold in that 
building. The Supreme Court, nevertheless, held that the maintenance 
employees, whose work “‘is essential or necessary to such executive, ad- 
ministrative or professional activities of a productive nature,’ came 
within the coverage of the Act. At page 684 of 325 US., at page 1225 of 
65 S.Ct. 

The legislative history of the amendment made in 1949 to the defini- 
tion of the term “produced” in Section 3(j) of the Act, shows that the 
change in that definition was not intended to affect the coverage of the 
Act in so far as maintenance employees such as those involved in the 
present case were concerned.” 


2 The Conference Report of the Managers on the part of the House with reference to this 
change of definition, reads, so far as pertinent, as follows, U.S.Code Congressional Service, 
Vol. 2, 81st Congress, First Session 1949, pages 2252 and 2253: 

“Coverage under the act for a large category of employees is determined by the defi- 
nition of the term ‘produced’. The definition is divided into two parts. The first part, 
which the conference bill leaves unchanged, covers any employee ‘producing, manufactur- 
ing, mining, handling, transporting, or in any other manner working on . . . goods.’ Thus 
the first part covers employees engaged in actual production activities as opposed, for 
example, to employees engaged in maintenance, clerical, or custodial work. The second 
part of the present definition, covering any employee engaged in ‘any process or occupa- 
tion necessary to the production’ of goods, has been interpreted by the Administrator and 
the courts to cover employees of many local merchants, because some of the customers 
of such merchants are producing goods for interstate commerce. It has made no difference 
that the merchants sell their goods locally and that such goods do not become a part or 
ingredient of the goods produced by any of their customers (McComb v. Deibert ({D.C.] 
E.D.Pa.1949 [ F.Supp. ——]), 16 Labor Cases Par. 64,982). The courts have also 
held the act applicable to employees engaged in maintaining and repairing private homes 
and dwellings where such homes and dwellings are being leased by interstate producers to 
their employees. Coverage of the act has also been extended to employees of an inde- 
pendently owned and operated restaurant located in a factory (McComb v. Factory 
Stores [Co.] [D.C.] (N.D. Ohio 1948), 81 F. Supp. 403). 

“Under the bill as agreed to in conference an employee will not be covered unless he 
is shown to have a closer and a more direct relationship to the producing, manufacturing, 
etc., activity than was true in the above-cited cases. On the other hand, the proposed 
changes are not intended to remove from the act maintenance, custodial, and clerical 
employees of manufacturers, mining companies, and other producers of goods for com- 
merce. Employees engaged in such maintenance, custodial, and clerical work will remain 
subject to the act, notwithstanding they are employed by an independent employer per- 
forming such work on behalf of the manufacturer, mining company, or other producer 
for commerce. All such employees perform activities that are closely related and directly 
essential to the production of goods for commerce. [Italics supplied.] 

“The bill as agreed to in conference also does not affect the coverage under the act 
of employees who repair or maintain certain buildings in which goods are produced for 
commerce ({[A.B.] Kirschbaum [Co.] v. Waling, 316 US. 517[62 S.Ct. 1116, 86 L.Ed. 
1638]) or who make, repair, or maintain machinery or tools and dies used in the pro- 
duction of goods for commerce. Likewise, employees of public utilities, furnishing gas, 
electricity or water to firms within the State engaged in manufacturing, producing, or 
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The Bank relies in part upon our decision in Convey v. Omaha Na- 
tional Bank, 8 Cir., 140 F.2d 640, in which this Court held that the main- 
tenance employees of the Omaha National Bank who serviced its build- 
ing were not within the coverage of the Act because they were not en- 
gaged in interstate commerce. It was distinctly pointed out in our opin- 
ion in that case that no claim was made that the employees there in- 
volved were engaged in the production of goods for commerce. The sole 
question decided was that building service employees were not covered 
by the Act “when employed in servicing a building in which no produc- 
tion for interstate commerce is carried on.” At page 643 of 140 F.2d. 
Other cases, cited by the Bank, in which it has been held that such em- 
ployees are not engaged in interstate commerce have no bearing upon 
the question with which we are confronted. 

Our conclusion is that this case was correctly decided by the District 
Court. The judgment appealed from is affirmed. 
mining goods for commerce, will remain subject to the act. All the employees mentioned 
in this paragraph are doing work that is closely related and directly essential to th 


production of goods for commerce.” 
See and compare Tobin v. Promersberger, D.C.Minn, 104 F.Supp. 314, 317-318. 





Bank, Though Protected by Terms of Letter 
Of Credit, Liable on Its Guarantee 


The cumbersomeness and potential liability involved in 
international and commercial transactions is well-illustrated in 
a recent letter of credit case. The result of the case was that 
even though the bank issuing the letter of credit was wrong in 
not adhering to its terms, the bank requesting the letter was not 
able to take advantage of the error because it had uncondition- 
ally guaranteed payment by the issuing bank to a foreign bank 
which also had not adhered to the terms of the letter. Bank of 
America National Trust & Savings Association v. Liberty 
National Bank & Trust Company of Oklahoma City, U.S. 
District Court, W. D. Oklahoma. 116 F.Supp. 233. The opin- 
ion of the court is as follows: 


WALLACE, D.J.—The plaintiff, Bank of America, brings this action 
to recover a money judgment over against the defendant, the Liberty 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §766. 


Note: Footnotes of this opinion have been omitted. 
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National Bank of Oklahoma City, for a pecuniary loss allegedly sustained 
by plaintiff in transactions centering around a commercial letter of 
credit issued by Liberty to the plaintiff. 

The original letter of credit was issued by Liberty to Bank of America 
at the request of Liberty’s customer, Anderson-Prichard Oil Corpora- 
tion; this customer wished to purchase quantities of oil well casing and 
tubing located in Europe through a United States importer, one Tegt- 
meyer. The irrevocable, commercial letter of credit was transmitted to 
the plaintiff on December 15, 1950; the plaintiff, in turn, issued its own 
irrevocable letter of credit to the Union Bank of Switzerland at Geneva, 
Switzerland, on December 20, 1950. 

‘A number of amendments were made to the original letter of credit 
by wire and letter before the two shipments of the materials and the 
negotiation of the two drafts in connection with the sales took place. 

Plaintiff's cause of action is pitched upon two separate and inde- 
pendent theories. First, plaintiff is entitled to recover $124,223.05 and 
$70,611.47, plus appropriate interest, the amounts of two drafts drawn 
under this letter of credit, which drafts were refused payment by Lib- 
erty; or, second, and alternatively, plaintiff is entitled to recover a 
lesser sum based upon an implied contract for money paid out by Bank 
of America to the Swiss bank by virtue of Liberty’s express request and 
direction. 


I 


What Liability Exists in Relation to the Two Drafts Drawn Under the 

Letter of Credit? 

Fundamentally, the letter of credit, as amended, called for the fol- 
lowing: 

(1) 1720 metric tons of new oil well casing and tubing of J-55 Grade, 
Range 2, 8 round threads and collars, with thread protectors on both 
ends and meeting A. P. I. [American Petroleum Institute] specifica- 
tions. 

(2) An inspection certificate stating that materials met A. P. I. 
specifications. 

(3) All drafts to be acompanied by a full set of clean onboard ocean 
bills of lading to order of shipper, blank endorsed, marked “Notify Bank 
of America ... .” 


(4) Insurance, ocean freight, duties and taxes, if any, to place above 
materials f. 0. b. Houston, Texas, to be paid for by seller and evidenced 
by vouchers attached to the drafts when submitted for payment. 

(5) All drafts to be accompanied by, (a) commercial invoices; (b) 
consular invoices; (c) railway weight certificates. 


Although both drafts were drawn under the same letter of credit we 





THE BANKING LAW JOURNAL 437 


must consider each draft individually inasmuch as the factual situation 
surrounding each is different. 


A. Liability of Liberty as to First Draft 


Liberty insists it had the legal right to return without payment the 
first draft for the reason that the following deficiencies existed in regard 
to the documentary requirements established by the letter of credit: 
(1) no consular invoice was furnished; (2) an incomplete set of onboard 
bills of lading was furnished; (3) no vouchers evidencing payment of 
insurance, ocean freight, duty and taxes were furnished; (4) the ocean 
bill of lading was but a copy of the original set and did not purport to 
be an onboard bill; (5) the bill of lading was not a shipper’s bill; (6) 
the copy of the bill of lading was foul and unclean; (7) the commercial 
invoice did not state that the casing met A. P. I. specifications; (8) the 
letter called for new pipe and the rail weight certificates explicitly 
recited the pipe to be secondhand; (9) the original letter of credit called 
for A. P. I. monograms and although these monograms were waived, 
the standard of quality was retained in the description of the goods. 

Obviously, this is not merely a case involving the independent judg- 
ment of two banks in regard to whether or not, apart from other con- 
siderations, the documentary requirements of the letter of credit accom- 
panied the drafts in question. Clearly, the primary force which moved 
Liberty to reject the drafts in question was the dissatisfaction of Lib- 
erty’s customer, ‘Anderson-Prichard, with the character and quality of 
the goods delivered under the contract. 

Although there is a line of authority which could be interpreted to 
require that each “t” be crossed and each “i” be dotted by any and 
all banks dealing with letters of credit and drafts negotiated there- 
under, such an interpretation of this line of authority is improper. Cer- 
tain practical considerations must be taken into account in determining 
whether the terms of the letter of ¢redit have in fact been met. 

This Court frowns upon mere technical defenses where in essence the 
contractual understanding between the parties has been met. In dis- 
posing of several highly technical irregularities raised by way of defense, 
the Court in Richard v. Royal Bank of Canada applied the true prin- 
ciple when it said: 


“We find no merit in any of these points. The letters of credit did 
not require the drawing of drafts. They assumed that they would be 
drawn, but, had they been drawn by a seller of the iron, the defendants, 
who were financing Fogel in his purchases, could not have sued the 
drawers thereof. To be sure, the drafts would have served as vouchers, 
but the receipts furnished were as good. Likewise, as to the weight cer- 
tificates, the weight is given on the invoices, and approved by the per- 
sons designated to approve the weight certificates. No possible purpose 








438 THE BANKING LAW JOURNAL 


could be served by having separate documents, although such appear to 
be more customary. 


“In regard to the indorsement on the bills of lading of ‘freight collect,’ 
the bills all show that the freight was to be paid by the consignee, and 
that was enough.” 


However, in the case at bar, at least two of the deficiencies raised by 
Liberty amount to more than mere technical defenses and in fact become 
most significant in regard to whether the letter was in fact complied 
with on all material points. Where a material defect exists, even though 
avowedly the defense is raised to protect the customer of the bank urging 
the defense, there is no reason, moral or legal, why such a defense may 
not be urged, particularly where strict compliance doubtless would have 
fully protected the customer and assured the customer of receiving the 
quality of goods bargained for. 


Of a certainty, the issue before the Court is not whether the prospec- 
tive purchaser was presented with materials he thought he contracted 
to buy, but whether the banks handling the documents were chargeable 
with notice that the terms of the letter of credit had not been met and 
that the negotiation of any drafts thereunder was unauthorized. 

1. Was the first draft accompanied by a clean bill of lading? 

Whether a particular bill of lading is clean or foul is a very technical 
question; its answer is both one of fact and of law. After careful con- 


sideration the Court believes the bill in question cannot qualify as a 
“clean” bill. 


Two suitable definitions of a clean bill are: 

(1) “... it may be said that a ‘clean’ bill of lading is one which 
contains nothing in the margin qualifying the words of the bill of lading 
itself. [Citing cases.]” 

(2) “The description ‘clean bill of lading’ imports one which contains 
nothing written, stamped or printed in margin qualifying words of bill 
of lading itself.” 


On the bill before the Court the printed words in the bill “in apparent 
good order and condition” were deleted by the carrier; immediately below 
this extinction was the typewritten insertion “ship not responsible for 
kind and condition of merchandise”; in the body of the bill was stamped, 
“ship not responsible for rust.” 


The Uniform Customs and Practice of the Seventh Congress of the 
International Chamber of Commerce are by direct reference incorpo- 
rated into the letter of credit here involved. Article 18 of this Uniform 
Customs provides that: 


“Shipping documents bearing reservations as to the apparent good 
order and conditions of the goods may be refused.” 
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Although, of course, a testifying expert witness cannot instruct the 
Court in regard to the applicable law of the case, testimony dealing with 
what the commercial world deems to be a “clean” bill is competent. As 
mentioned in Northern Industrial Chemical Co. v. Davis: 

“Words, ‘clean bill of lading,’ being technical expression of trade, it 
was not error to admit testimony of experts, to interpret phrase ... .” 
Such is only reasonable. In interpreting any contract the intention of 
the parties must be obtained. Where technical expressions or phrases 
are used, presumably they are used in the manner commonly under- 
stood in that specific sphere of the business world from which they are 
drawn, unless expressly negated; consequently, the meaning thereof is 
incorporated by reference into the contract with the same force as if set 
down in detail. However, apart from expert testimony, the Court 
believes that a reasonable interpretation of Article 18 of the Uniform 
Customs indicates that the bill in question did bear “reservations as to 
the apparent good order and conditions of the goods” and thus could 
be refused by Liberty. 

Plaintiff argues that inasmuch as the bill in suit was subject to the 
provisions of both the Harter Act and the Carriage of Goods by Sea Act 
and as both acts provide that no shipowners shall be relieved from lia- 
bility for loss or damage arising from negligence or fault on the part of 
the ship and its crew, and that all words or phrases inserted in bills of 
lading or shipping receipts “shall be null and void and of no effect” that 
the alterations in question cannot result in making the bill unclean or 
foul. However, although such notations have “no effect” in regard to 
the shipowner’s own liability, such does not mean that notations, when 
made, have no effect in regard to whether the bill is clean or foul from 
the viewpoint of banks operating within the cor fines of a letter of credit. 
Presuming the shipowner knows of this law, it may be argued vehemently 
that the shipowner had no thought of limiting his own liability for neg- 
ligence but was putting all parties on notice that the condition of the 
goods, upon his receipt, left much to be desired. 

Plaintiff further asserts that inasmuch as section 1303(3) (c) of the 
Carriage of Goods by Sea Act provides that, 

“... no carrier, master, or agent of the carrier, shall be bound to state 
or show in the bill of lading any marks, number, quantity, or weight 
which he has reasonable ground for suspecting not accurately to represent 
the goods actually received, or which he has had no reasonable means of 
checking,” that the shipowner in the instant case had no intention either 
one way or the other to set out on the bill of lading “the apparent order 
and condition of the goods,” and was merely stating he did not know the 
condition of the goods. Conceivably such an argument could explain the 
striking out of the printed words in the bill “in apparent good order and 
condition”, but when this deletion is coupled with the inserted type- 
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written notation “Ship not responsible for kind and condition of goods” 

with the further addition by stamp “Ship not responsible for rust”, ob- 

viously the shipowner intended to do more than just purport to show he 

was not in a position to pass upon the condition of the goods received. 

2. Did the documents accompanying the first draft put those persons 
negotiating the draft legally on notice that the fundamental term of 
the letter of credit requiring new casing was violated? 

Conceding for argument that the bill of lading in question technically 
was not “foul,” distinct from such issue and even of more force is the 
fact that the documents taken as a whole legally placed all banks 
handling the transaction upon notice that a fundamental term of the 
letter of credit had not been met. 

The Court appreciates that transactions similar to the one here in- 
volved must be handled under the unrelenting pressure of commerce, 
handled within a limited time for a limited fee; there is no intention or 
desire to place upon any bank a duty capable of execution only in the 
mind of a legal theorist. However, although the compensation is small 
and the responsibility great, once a bank accepts this duty it is bound to 
efficiently and accurately discharge the duty to the protection of all 
concerned. 

Certainly the only function of any of the banks in the instant case 
was to see that the accompanying documents were regular and that they 
conformed with the letter of credit; no possible thought of responsibility 
exists as to the condition of the goods shipped apart from the picture of 
the transaction as reflected by the papers before the bank officials. 


Unquestionably, no legal duty rested upon the Swiss Bank or the 
Bank of America, all other things appearing regular to even read, let 
alone translate the railway weight certificates which in the instant case 
indicated the materials were secondhand and did not conform to the 
letter of credit; however, the patent irregularities in the bill of lading, 
if not sufficiently persuasive to the Swiss Bank or the Bank of America 
to establish it was foul and prohibit the negotiation of drafts under the 
letter of credit, certainly were sufficient to have served as a “red flag” 
directing the bank to scrutinize carefully all accompanying documents 
for all clues which would aid the banks to determine whether the terms 
of the letter of credit had been met. Although counsel for plaintiff em- 
phasizes the danger inherent in returning to the Swiss Bank the for- 
warded documents upon a mere suspicion that the bill was “unclean”, 
particularly had it developed that the shipped goods were satisfactory 
and the action of Bank of America had prohibited the consummation of 
the deal, no one can seriously urge that had the Bank of America learned 
the casing was secondhand by reading the railway weight certificates it 
would not clearly have been justified in immediately returning the docu- 
ments to the Swiss Bank. Consequently, without passing upon the other 
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irregularities raised by Liberty in regard to the first draft the Court be- 
lieves that the two irregularities discussed, the foul bill of lading and the 
discoverable fact the goods were secondhand and not new, are so viola- 
tive of the letter of credit and prejudicial to the legitimate interests of 
the credit insurer, that Liberty was entitled to recognize such deficiencies 
and refuse to accept the draft. 

3. Is Liberty liable for payment of first draft for failing to return same 

within the statutory time allowed? 

The two Oklahoma statutes which deal with the acceptance of bills 
of exchange read: 

(1) “The drawee is allowed twenty-four hours after presentment in 
which to decide whether or not he will accept the bill; but the acceptance 
if given dates as of the day of presentation.” 

(2) “Where a drawee to whom a bill is delivered for acceptance de- 
stroys the same, or refuses within twenty-four hours after such delivery, 
or within such other period as the holder may allow, to return the bill 
accepted or nonaccepted to the holder, he will be deemed to have ac- 
cepted the same.” 

Unquestionably the draft in question was not a sight draft and could 
not be considered as presented on Monday, February 26th, the day Lib- 
erty received the draft. The letter of transmittal clearly implies that 
presentment was not to take place prior to the time Liberty was advised 
by the Second National Bank of Houston that all customs, duties and 
port charges, in regard to the first shipment, had been paid, enclosing 
receipts therefor; and that Liberty had until early the next week to pay 
same. 

The evidence demonstrates that the information and documents to 
be furnished by the Houston bank were not received by Liberty’s Mr. 
Hinkle until sometime after the defendant bank opened for business 
Monday morning, March 5th. Hinkle, after counselling with its customer 
together with its own attorneys, returned the draft the following morn- 
ing, Tuesday, March 6th. 


The evidence further shows that the telegram from Bank of America 
dated March 3rd was not received by Hinkle until sometime after Lib- 
erty opened for business March 5th, Monday. 


Not only did Liberty return the draft the next day after receiving 
the documents which were a condition precedent to presentation of the 
draft, but by returning the draft Tuesday, March 6th, Liberty complied 
with the express terms of the letter of transmittal which accompanied 
the draft wherein Bank of America stated, “We look forward to receiving 
the funds during the early part of the coming week.” Liberty’s action 
in returning the draft on Tuesday can only be interpreted that there 
was full compliance with the time allowed by the holder. 
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B. Liability as to second draft 

Although some of the irregularities which were noted in regard to the 
status of documents accompanying the first draft also exist in connection 
with the second draft, Liberty is clearly absolved from liability on the 
second draft for the reason that the attempted negotiation took place 
after the expiration of the letter of credit. 

As mentioned previously, where a letter of credit is substantially com- 
plied with every reasonable effort should be made by the Courts to up- 
hold its validity, particularly where the objections are technical in nature 
and made only in an effort to escape from the legal effect of a business 
bargain. 

However, this Court knows of no instance where the precise time for 
expiration in regard to draft negotiation has been interpreted as merely 
a technical objection; the time set for the letter of credit to be in effect, 
both as to shipment and draft negotiation, are probably the most im- 
portant and material requirements in regard to the relative rights of the 
parties set down by the letter of credit. 

Although a number of modifications of the original letter in the in- 
stant case took place, which included several amendments in regard to 
expiration dates, the evidence unmistakably indicates that the last date 
authorized for negotiation was March 31, 1951. At such time all liability 
under the letter ceased. 

All parties concerned meticulously saw to it that the letter of credit 
was extended, as to time, on a number of occasions; beyond doubt all 
concerned believed such amendments imperative. Such eliminates any 
question of estappel. 

The original letter provided for shipments not later than January 31, 
1951, and for negotiations of drafts not later than February 15, 1951. 
Specific amendments were made as follows: 

(1) On January 29th, the defendant by telegram extended the ship- 
ment date to February 6th which extension was confirmed by letter. 

(2) On February 3rd plaintiff sent a rush wire to defendant stating 
that it understood arrangements were being completed to extend the 
shipping date to February 28th and the expiration date to March 15th 
and requested instructions. Defendant immediately extended the date 
of shipment to February 25th and the time for negotiating drafts to 
March 10th; this extension was confirmed by a letter dated February 5th. 

(3) On February 26th the final extension was granted by the de- 
fendant which permitted shipments to be made up through March 20th 
and negotiations of drafts up to March 31st; this was confirmed by letter. 

It is only reasonable that the expiration date under an irrevocable 
letter of credit fix with certainty the relative liability of all parties. Fur- 
thermore it has been held that not only is the issuing bank no longer 
liable under the issued letter but the customer at whose instance the 
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letter is issued is no longer responsible to the issuing bank for reimburse- 
ment, where the letter has expired. 


II 
Is Liberty Liable to Bank of America for the Two Deposits Made to the 
Account of the Union Bank Without Regard to the Two Drafts 
Drawn Under the Letter of Credit? 

Separate and apart from liability arising by virtue of the letter of 
credit, and drafts drawn thereunder, the evidence establishes that Bank 
of America credited the account of the Swiss bank a total of $142,300.84 
under the express direction and guaranty of Liberty. For this amount 
Liberty must stand liable. 

After considerable correspondence and several conversations between 
the parties, which discussions included an officer of Anderson-Prichard, 
Liberty telegraphed the following authorization: 

“Authorize payment Geneva on receipt of cable advice from Union 
Bank of Geneva, Switzerland, that they hold documents required your 
letter to them December 20, 1950 . . . monies paid on receipt of cable 
... Shall not exceed $266.73 per metric ton for oil well casing or $335.00 
per metric ton for oil well tubing... .” 


In recognition of Liberty’s telegram, Bank of America cabled the Swiss 
Bank: 

“Upon receipt your authenticated cablegram indicating amount ne- 
gotiated quantity shipped and credit terms met, we will reimburse you 
accordance your instructions ... .” 

On January 8, 1951, Bank of America received from the Swiss Bank 
an airmail letter dated January 3rd which included the statement: 

“We acknowledge receipt of your cable of December 29, 1950. . . 
We have further advised the beneficiaries that we are authorized to pay 
conform (ed) documents at our bank, under cable advice to you.” 

On February 2, 1951, upon cable advice from the Swiss Bank, the 
Bank of America deposited $90,660.14 to the Swiss Bank’s account; again, 
on February 27, 1951, Bank of America upon cable advice credited the 
Swiss Bank’s account with the sum of $56,640.70. 

The two cablegrams received by Bank of America from the Swiss 
Bank meant that the Swiss Bank had received the documents under the 
letter of credit and that they had paid out on the strength of those docu- 
ments, and were in turn requesting reimbursement from the Bank of 
America. 

Conceding the documents did not comply with the requirements set 
forth in the letter of credit, the deliberate choice was Liberty’s and not 
the Bank of America in vesting the Swiss Bank with authority to pass 
upon the documents at the time the beneficiaries in Europe asked for 
their money. 








444 THE BANKING LAW JOURNAL 


Liberty urges that their authorizing telegram waived no rights to 
which they were entitled under the letter of credit and that the actions 
of Bank of America taken in their entirety indicate that Bank of America 
at all times considered that Liberty and Liberty’s customer, Anderson- 
Prichard, had the right to be presented with all documents in conformity 
with the letter of credit before becoming liable for any money drawn 
thereunder. However, the sharp distinction to be noted is this! Liberty 
by fts telegram unqualifiedly agreed to be bound by the judgment of the 
Swiss Bank in approving the original documents and paying the bene- 
ficiaries of the letter in Europe; this is the reason the reliability and de- 
pendability of the Swiss Bank was carefully discussed. Although Lib- 
erty, with permission of its customer, authorized the payment in Europe 
to the sellers of the pipe, Liberty did not waive any rights in relation to 
drafts specifically drawn under the letter of credit which would neces- 
sarily include in their amounts the fee and commission of the importer 
Tegtmeyer, the customer of Bank of America. Obviously, if both drafts 
had been negotiated successfully, the amounts credited to the Swiss 
Bank would have been included and the position of Liberty as one di- 
recting payment by Bank of America to the Swiss Bank would have be- 
come a moot question. 


The two credits to the Swiss Bank’s account were made on February 
2nd and February 27th, respectively; inasmuch as Bank of America was 
under no legal obligation to charge back these credits, even though the 
Swiss Bank violated its agreement to not “cable advice” until all docu- 
ments in conformity with the letter of credit were received, the practical 
reason for Bank of ‘America permitting the second draft to be drawn by 
Tegtmeyer on Liberty on April 11th at a time when it was known the 
documents showed the shipped casing to be secondhand is apparent. 
Bank of America could only hope that the two drafts would be honored. 
Doubtless, there was some expectation that even though the casing was 
secondhand that its condition would be such that Liberty’s customer 
might accept the shipment, pay the drafts and thus cure all documentary 
shortcomings. 


III 


Conclusion 


It is the opinion of the Court that the Bank of America is entitled 
to judgment against the defendant, Liberty, for the net monetary loss 
suffered by Bank of America as a direct result of the two credits made 
to the account of the Swiss Bank under the express authority given by 
defendant, Liberty. 


Bank of America deposited a total of $142,474.15 to the Swiss account. 
In addition, Bank of America paid duties and port charges in connection 
with the shipments in question in the amounts of $10,642.94 for the first 
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shipment and $6,847.38 for the second shipment, and $118.28 for insur- 
ance on the goods while stored in Houston, Texas. 

From this total outlay of $160,083.45 the net amount for which the 
shipped goods was sold of $120,249.05 must be deducted. Thus, plaintiff 
is entitled to judgment for $39,834.40, plus interest at 6% from appro- 
priate dates on the applicable amounts. 

Counsel should submit a journal entry in conformity with this opin- 
ion within ten days. 


BANKING BRIEFS 





BANK LIABLE FOR MALICIOUS REFUSAL TO 
HONOR CHECKS 


Decedent’s wife brought suit against a bank for its refusal to honor 
her husband’s checks during his lifetime. She alleged the bank was 
grossly negligent and that its malicious acts caused the deceased to suffer 
“loss and damage to his credit, injured feelings and mental anxiety” 
which caused his serious illness and death. The bank had refused to 
honor the husband’s check after it had mistakenly credited a deposit 
to the wrong account. An appellate court ruled in these circumstances 
that the bank was liable for not honoring this particular check, and in 
addition, was found to be malicious in not honoring any of his subsequent 
checks even though his bank balance was in excess of the amount in 
controversy. See Jones v. Citizens Bank of Clovis, Supreme Court of 
New Mexico, 265 P.2d 366. 


BANK’S INSISTENCE ON FINANCIAL STATEMENTS 
PREVENTS UNWARRANTED DISCHARGE 
IN BANKRUPTCY 


A husband obtained a loan from a bank in the name of his wife on 
the basis of a financial statement which grossly misrepresented the wife’s 
financial condition. The wife maintained she was entitled to a discharge 
in bankruptcy despite this misrepresentation since she had merely signed 
the statement prepared by her husband who carried on a business in 
her name. The court ruled the wife could not be discharged in bank- 
ruptcy because she had signed the statement without making a reasonable 
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effort to find whether or not it was correct. It is important to note in 
this case that the wife was prevented from being wrongly discharged 
because of the financial statement which the bank rightly insisted on 
having before making the loan. See David v. Annapolis Banking & 
Trust Co. et al, U. S. Court of Appeals, Fourth Circuit, 209 F.2d 343. 


BANK NOT LIABLE WHEN CORPORATE DEPOSITOR 
RECOVERS FROM SURETY 


An employee forged checks payable to his company and cashed them 
at the company’s bank. The company recovered part of the loss from 
its surety and got the surety’s promise to pay so much of the balance 
as the company could not recover from the bank which wrongly cashed 
the checks. When the company sued, the court ruled in favor of the 
bank since, in effect, the part payment and the promise of the surety 
was tantamount to full reimbursement. By accepting partial payment 
plus the agreement of the surety, the company elected to treat’ the 
money as its own; it could not then reverse its position and recover from 
the bank on the theory that its money was still in the bank. See 
Hensley-Johnson Motors v. Citizens National Bank of Bellflower, Dis- 
trict Court of Appeals of California, 264 P.2d 973. 


INITIAL IN PASSBOOK NOT CONCLUSIVE PROOF 
OF DEPOSIT 


A depositor allegedly made a $2,500 deposit in the Citizens State 
Bank of Cortez, which denied the deposit was made. A deposit slip in 
duplicate was in the hands of the bank and had been initialed by the 
teller who purportedly received the deposit. The duplicate slip had 
never been issued to the depositor. The teller testified that she had only 
initialed the slips as a matter of routine when she found them on her 
desk; she denied having put her initial in the depositor’s passbook, how- 
ever, even though expert witnesses testified it was her writing. Under 
these circumstances an appellate court refused to upset the finding of a 
jury that the depositor had never made the deposit. Neither the 
initialed passbook itself or the testimony of the handwriting experts was 
conclusive on the jury which was free to evaluate the evidence as it saw 
fit. See Rosenthal v. Citizens State Bank of Cortez, Supreme Court of 
Colorado, 266 P.2d 767. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Bank Permitted to Treat Stock Dividends as Income 





In re Bankers Trust Company, Supreme Court of New York, 131 N. L. L. J. 8 
January 7, 1954 


New York Personal Property Law, Section 17-a declares that unless 
otherwise provided in a will or other instrument, all stock dividends of 
an issuing corporation payable to a trust shall be credited to trust 
principal, not income. A New York court has ruled under this section 
that a general discretionary provision in a will giving the trustee power 
to allocate stock dividends to principal or income was sufficient to justify 
crediting 1948 Standard Oil Company (New Jersey) stock dividends to 
trust income. This case arose when a special Guardian objected to per- 
mitting such a credit on the ground that the statute indicates an express 
power, not a general discretionary one, is necessary before such allocation 
to income is possible. 


Highest Kentucky Court Changes Rule Regarding Stock Dividends 





Bowles v. Stilley’s Executor, Kentucky Court of Appeals, December 18, 1953 


For some time Kentucky courts have followed a rather special rule 
concerning the allocation of dividends between life beneficiaries and 
remaindermen of trusts. All extraordinary dividends, whether payable 
in cash or stock, heretofore have been awarded to the person entitled 
to receive income on the day the dividend was payable regardless of 
when it was earned. The Court of Appeals applied this rule recently 
in the Bowles case but announced that in the future it would follow the 
so called Massachusetts rule in regard to dividend allocation. That 
rule, which is law in the majority of the states and which is embodied 
in Section 5 of the Uniform Principal and Income Act, declares that 
cash dividends be awarded to the life beneficiary, stock dividends to the 
remainderman. 
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Plea For Apportionment of Liquidating Dividend Denied 





In re Scuri, Surrogate’s Court, New York, 130 N. Y. L. J. 1144, Nov. 18, 1953 


A trust owned shares of stock of a company which was liquidated 
and which paid a liquidating dividend to the trust. The income bene- 
ficiary claimed he was entitled to part of this dividend as income. The 
court ruled, after examining the corporation’s books, that no part of 
the assets paid to the owners of shares of the company consisted of 
accumulated earnings and that therefore there was no income to be 
allotted to the income beneficiary. 


Bank As Trustee Prevented From Investing in Its Own 
Common Trust Fund 





In re Byles’ Will, Surrogate’s Court, New York, 125 N. Y. S. 2d 871 


Decedent’s will limited trust investments to “such securities as may 
be legal investments for trust funds in both Massachusetts and Con- 
necticut ....” Construing these terms of the will, a New York court 
has ruled that the trustee, a New York bank, could not invest the trust 
funds in its own discretionary common trust fund since the applicable 
Connecticut statute prescribes that the only common trust funds which 
trustees can invest in are ones maintained by fiduciaries qualified to act 
in that state. 


Corporate Trustee Can Lease Building for Long Period Without 
Court Approval 





Nashville Trust Company v. Lebeck, Tennessee Court of Appeals, Middle 
Section, January 15, 1954 


Co-owners of a building bequeathed their interests in trust to certain 
beneficiaries for life with remainders to be distributed to their heirs. The 
corporate trustee was given the power to rent the property and distribute 
the income to the beneficiaries but the trustee petitioned the court to 
make certain it could properly enter a twenty-five year lease for the 
building without approval of the court. The court ruled its approval 
was not necessary and that a lease for this period was proper. The court 
pointed out the lease was advantageous to all parties concerned and 
was acceptable since it corresponded roughly with the life expectancies 
of the beneficiaries. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on banks, 
trusts, estates and gifts 





Federal Court Rules in Valuation Case 





St. Joseph Bank & Trust Co. v. United States of America, United States 
District Court of Northern Indiana, August 31, 1953 


Decedent died owning 14,700 shares of the South Bend Lathe Works. 
His executor, a bank, claimed the shares should be valued at $25.92 on 
the basis of the blockage rule, i.e., that placing a large block of shares 
on the market depresses the price. The government valued the shares 
at $44.50, the price of traded shares on the Chicago Stock Exchange. 
The court ruled substantially against the bank and valued the shares at 
a net of $39.50 on the ground that it was reasonable to believe the shares 
could be liquidated slowly at or near the market price by methods of 
secondary distribution. In effect the court did not accept the blockage 
rule even though the bank had shown that because of a sharp rise in the 
price of the stock just before the date of death resulting in a very thin 
market for these shares, any sort of secondary distribution near the 
valuation date would have been impossible. 


Production Credit Associations Are Not Banking Corporations 
in Texas 





In supporting a trial court decision and reversing an intermediate 
court, the Texas Supreme Court has ruled recently that the Brenham 
Production Credit Association is not a banking corporation within the 
meaning of the state law and that therefore the City of Brenham could 
not levy a city tax on the stock of the Association. 


Bank Account Subject to Estate Tax 





Opinion of Attorney General of Maryland, November 20, 1953. 


It is the opinion of the Attorney General of Maryland that funds in 
a bank account designated “Mr. John Doe, Payable on Death to Mrs. 
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Jane Johnson” are subject to administration and taxation. This desig- 
nation is not sufficient to create a trust and does not alone indicate an 
intention to make a gift. 


Out-of-State Deposit Not Subject to Indiana Tax 





Ruling of the Attorney General of Indiana 


The Attorney General of Indiana has ruled that money deposited in 
a bank outside Indiana by a company within that state for the benefit 
of its parent corporation, a New Jersey company, is exempt from the 
state intangibles tax where the Indiana company could not withdraw the 
funds without the parent corporation’s consent. 


Retailers in Michigan Subject to Sales Tax on Sales to 
National Banks 





National Bank of Detroit v. Department of Revenue, Circuit Court 
Wayne County, Michigan, October 1, 1953 


Where the legal incidence of a sales tax falls on the consumer, national 
banks are exempt from such tax under the doctrine of implied constitu- 
tional immunity. However, in Michigan where the incidence of the 
sales tax falls on the seller, retailers selling to banks must pay the sales tax. 


Series G Savings Bonds Not Subject to Estate Tax 





Estate of Sarah A. De Waters, Michigan Supreme Court, December 29, 1953 


The Supreme Court of Michigan has ruled that in accordance with 
prior Michigan decisions concerning joint bank accounts and with 
Treasury Department regulations, United States Savings Bonds, Series 
G registered as follows are not subject to that state’s inheritance tax. 


1. Decedent or A 


2. Decedent, payable on death to A. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Guaranteed Annual Wage 


HE “guaranteed annual wage,” 

a phrase which has strong emo- 
tional appeal to employees, has 
again come to the forefront in 
labor-management discussions. The 
National Association of Manufac- 
turers has outlined the arguments 
for and against this proposal, as 
follows: 

Contention: Industry and the 
community rely on consumer pur- 
chasing power, and a GAW assures 
workers a steady income which 
will be used. 

Answer: Wage guarantees for a 
fraction of the nation’s employees 
would, in themselves, contribute 
little to purchasing power. Further- 
more, consumer purchasing power, 
by itself, is not sufficient to sustain 
production. Production also de- 
pends on purchases of capital 
equipment and durable goods; the 
latter are postponable and often 
depend on the optimism or pes- 
simism of industry. 

If industry is saddled with a 
wage guarantee in a declining mar- 
ket, it is not likely to be optimistic. 
And even though he is protected 
by a wage guarantee, a family head 
is not likely to be optimistic about 
long-term commitments for con- 
sumer durable goods when his em- 
ployment is interrupted. Many 
factors, some of which are outside 
the control of management, must 
be relied upon for sustained pro- 
duction. 

Contention: There is no reason 


why a plan to pay wage earners by 
the year should not be regarded as 
a fixed cost of doing business, like 
interest, preferred dividends, staff 
salaries and depreciation. 

Answer: Interest, preferred stock 
dividends and depreciation are 
relatively minor costs that can 
safely be provided for in advance. 
However, large fixed costs con- 
tribute to the instability of a busi- 
ness. The GAW isa rigid financial 
liability of major proportions and 
its embodiment in production costs 
would result in making jobs less, 
and not more, secure. 

Contention: The GAW, by 
thrusting the cost of unemployment 
upon employers, will provide an 
incentive for regularizing employ- 
ment. 

Answer: This is a major fallacy, 
since it rests on the false assump- 
tion that unemployment compen- 
sation is a “government bounty.” 
Every dollar of unemployment 
benefit paid is generated and comes 
from the employer’s till. Conse- 
quently, the added burden and 
far-reaching liability of the GAW 
may result in the avoidance of 
further investment and job-pro- 
ducing expansion. 

Contention: The GAW will re- 
duce labor turnover and training 
costs. 

Answer: It is true that labor 
turnover will’ tend to be reduced 
under a GAW. However, since 
each new hiring would represent a 
long-term financial commitment, 
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a company will hold its employee 
force to a minimum. Thus, new- 
comers, who would ordinarily be 
employed under the normal opera- 
tion of a free enterprise economy, 
would be deprived of employment 
opportunities. 

It should be observed, moreover, 
that some employee turnover may 
be beneficial from the standpoint 
of the national economy. This is 
particularly true when workers are 
moved from a declining company, 
industry or area to one that is ex- 
panding. This healthy trend would 
be retarded by a GAW and might 
impair the flexibility of a healthy 
economy. 


Contention: A GAW will in- 
crease the efficiency of employees; 
they will not indulge in “make- 
work” practices, “slowdowns,” or 
oppose technological improvements 
in fear of losing employment. 

Answer: This argument is hypo- 
thetical and is not based on a 
realistic appraisal of human be- 
havior. It could just as easily be 
assumed that a GAW may make 
workers lax; also, it may not pre- 
clude dissatisfaction with other 
factors in the job. 


Contention: Without a GAW, 
hourly-paid employees are subject 
to the hardships of being laid off 
on short notice. 

Answer: It is true that a GAW 
may delay the hardship of a layoff. 
However, if a GAW weakens the 
financial structure of a company, 
more harm will be done to em- 
ployees in the long-run. In a 
declining market or industry, the 
danger of insolvency is greater. 
Perhaps the only satisfactory an- 
swer to the problem of layoffs is 
stabilized or expanding employ- 
ment in a free and flexible economy. 
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If a guaranteed annual wage 
were to become fixed in our econo- 
my, states the NAM bulletin, its 
impact would be felt not only by 
employees and employers. It would 
also affect the consuming public 
and the economy as a whole. 

“The employee,” it is observed, 
“would be apt to lose his individual 
flexibility; the temptation to re- 
main in a job where pay or work 
was ‘guaranteed’ would dissuade 
people from taking better jobs else- 
where. Fewer jobs would be avail- 
able if employers had to consider 
annual wage commitments when- 
ever they wanted to hire. 

“The employer committed to a 
wage guarantee,” it is also re- 
marked, “would be hesitant about 
taking the risks which are essential 
to business growth. Paying em- 
ployees when not working would 
decrease total volume of production 
and increase unit cost of produc- 
tion. Companies could be forced 
out of business by the existence of 
a guarantee, through jeopardy of 
the financial soundness of the en- 
terprise. Nothing which subtracts 
from the security of the company 
can add to the security of em- 
ployees.” 

As far as the consumer is con- 
cerned, it is obvious that all the 
costs of the guarantee would filter 
down to him. Imposition of higher 
labor costs for work not performed 
would also exert upward pressure 
on prices. In other words the so- 
called security and _ purchasing 
power guaranteed to the small but 
powerfully-organized group of 
union members would be achieved 
at the expense of other groups in 
the community. 

It should also be noted that the 
effect on venture capital would be 
discouraging, and this would be 
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detrimental to business expansion 
and job opportunities. With the 
loss of incentive, new businesses 
would probably decline and there 
would be a disinclination of em- 
ployees to leave the ranks of wage- 
earners and go into business them- 
selves. 


Debt 


Last year, the American economy 
passed the $900 billion mark in 
indebtedness. In comparison with 
the debt level fifteen years ago, 
states a recent issue of Business 
Conditions of the Federal Reserve 
Bank of Chicago, “today’s figures 
are so huge that at first glance it 
looks as if the nation is afloat in a 
sea of debt.” However, as the 
Chicago Reserve Bank comments, 
the physical output of the economy 
and its productive capacity have 
about kept pace with the growth 
of indebtedness since the end of 
World War I. 

At the close of the first World 
War, debts of about $130 billion 
were owing by Federal, state and 
local governments and by con- 
sumers, farms and businesses. In 
addition, banks, savings and loan 
associations, and life insurance 
companies had obligations to their 
depositors, shareholders and policy- 
holders in the amount of $40 bil- 
lion. Today’s total of $910 billion 
is over five times the 1919 figure. 

But during the thirty-five year 
period from 1919 to date, the value 
of the country’s output of goods 
and services has had an almost 
corresponding increase. From a 
$75-$80 billion total in 1919, it in- 
creased to $367 billion in 1953. If 
adjustment is made for the higher 
price levels now prevailing, both 
debt and output are about three 
times the 1919 levels. And a 
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further adjustment for the 50 per 
cent increase in population in the 
thirty-five year period indicates 
that the increases in debt and out- 
put per capita is even smaller— 
or about twice the 1919 levels. 

Even with the larger debt total 
today, states the survey, our rela- 
tive debt position is much better 
than it has been many times in the 
past, although this may not hold 
true for individual consumers or 
businesses. We are also reminded 
that the greater powers and longer 
experience of the Federal Reserve 
System, which can influence the 
creation of new debts and the 
transfer of old ones, will contribute 
to the nation’s goal of growth with- 
out inflation or depression. 


Business Climate 


The present Administration, 
states Murray Shields, vice presi- 
dent and economist of the Bank of 
the Manhattan Company of New 
York, has produced a statesman- 
like and businesslike economic pro- 
gram. This new program, he as- 
serts, substitutes confidence for 
infiation as the great stimulative 
factor in our economy; it provides 
a new anti-depression program re- 
lying on the stimuli of tax reduc- 
tion and sound money, instead of 
a philosophy of “full employment 
through full inflation.” 

Because the Government is seek- 
ing to create a climate for free 
enterprise which will insure the full 
use of our new technology in ex- 
panding our productivity and pro- 
duction, Mr. Shields believes that 
the years ahead will witness: 

1. A gradual withdrawal of Gov- 
ernment from private business. 

2. A reduction of taxes which 
will permit people to spend and 
invest more of their own money— 
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instead of having the Government 
spend their money for them. 

3. A revision of the tax system 
which will not penalize the saver 
and the investor. 

4. A sounder and stronger cur- 
rency. 


“With such a prospect,” observes 
Mr. Shields, “how can anyone take 
a pessimistic view of the long- 
range outlook?” Even if the cur- 
rent recession were to last a bit 
longer and go a bit deeper than 
anticipated, he declares, there is 
every reason for being confident 
that the economy will not nosedive 
into a deep and prolonged deflation. 
When the readjustment is finally 
completed, he predicts, “the coun- 
try will emerge into still another 
period of great progress and real 
prosperity.” 


Gold Price 


Appearing before a Sub-Com- 
mittee of the Senate Banking and 
Currency Committee on Federal 
Reserve matters, W. Randolph 
Burgess opposed a pending sug- 
gestion that this country increase 
the price it pays for gold. Mr. 
Burgess, who is Deputy to the 
Secretary of the Treasury, believes 
that such a move “would be against 
the best interests of the United 
States and our foreign friends.” 


An increase in the price of gold 
which would bring about an up- 
ward revaluation of this country’s 
gold stock would run contra to the 
program of maintaining stability in 
our economy. Such a revaluation, 
Mr. Burgess points out, could set 
in motion long-term inflationary 
forces through increases in the 
volume of money. Furthermore, 
the additions to banking system 
reserves would provide the basis 
for a large potential expansion of 
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money and credit, out of propor- 
tion to the business volume. 

As Mr. Burgess remarks, a re- 
vision of the gold price would upset 
a relationship which has been of 
great importance to ourselves and 
to the world. The value of the 
dollar is firmly linked to gold and, 
with one major change, this has 
been true throughout the history 
of this country, under Administra- 
tions of both parties. Both at 
home and abroad, people have 
come to regard the dollar as a 
secure currency, “steadfastly de- 
fined in terms of a specific amount 
of our basic monetary metal.” It 
would be a grievous error, he con- 
cludes, to open up the possibility 
that this nation was prepared to 
make periodic devaluations of its 
currency in terms of gold—par- 
ticularly at a time like the present, 
when the world is achieving some 
element of stability. 


Mr. Burgess also disapproves of 
a return to a gold coin standard at 
this time. A way of observing 
world psychology about gold, he 
points out, is to watch the amount 
of new gold production which has 
been going into world monetary 
stocks, as compared with the 
amount going into hoards, or into 
industry and the arts. During 
periods of strict wartime controls, 
almost all new production went 
into monetary reserves. At other 
times there has been a great varia- 
tion in the use of new gold. Only 
17 per cent of new production 
found its way into monetary re- 
serves in 1951; in 1952 and 1953 
the amounts were 37 per cent and 
49 (estimated) per cent, respec- 
tively. 

According to Mr. Burgess, these 
facts demonstrate the powerful 
and capricious forces which could 
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be focused upon any stock of gold 
coins, or other forms of monetary 
gold permitted to circulate freely 
within the United States. “If coins 
were circulated,” he warns, “they 


LAW JOURNAL 455 


would be subject to the pull of de- 
mand from overseas sources, a 
demand which would rise and fall 
with every political and economic 
turn of events.” 


BOOKS FOR BANKERS 





SCIENTIFIC EMPLOYEE BENEFIT 
PLANNING: PENSIONS, PROFIT- 
SHARING AND STOCK BONUSES. By 
Howe P. Cochran. 375 pp. 1954. $10. Bos- 
ton, Mass. Little Brown & Co. Anyone 
concerned with employee benefit plans 
will welcome this book. There are at 
least three reasons why it will prove a 
practical, valuable guide to lawyer drafts- 
men, bank and insurance company under- 
writers, and their businessmen clients. 

1. It tells them what they need to know 
and how to use this knowledge. Its 
broad scope includes coverage of such 
questions as selection of plans, type of 
underwriting, employees to be included, 
and past service credit. It also provides 
a clause-by-clause analysis of the require- 
ments of the Internal Revenue Code ap- 
plying to the exemption of the income 
from retirement plan funds and the de- 
ductibility of contributions. And finally 
it shows how to set up a plan, from taking 
the census for the plan through securing 
Treasury Department approval. An Ap- 
pendix of over 70 pages of sample forms 
of Agreement for each type of plan (pen- 
sion, profit-sharing, stock-bonus, or com- 
bination) supplements the text. 

2. It shows both would-be planners and 
plannees that the field is not so mysterious 
as it seems: that, for example, small busi- 
ness as well as large can afford plans, 
stockholder-workers can benefit as well as 
other employees, and newcomers can mas- 
ter the planning techniques. 

3. It provides a valuable “bonus” of in- 
formative and novel suggestions on the 
use of estate planning techniques in pro- 
viding for the disposition of the benefits 
from the selected plan. 

The author plans to prepare a pamphlet 
covering any changes that may be made 
if the new Internal Revenue Code now 
under discussion in Congress becomes law. 
This will be distributed to all owners of 
the book at no charge. 


MANAGING SECURITIES. By Sidney M. 
Robbins. Boston. Houghton Mifflin Co. 
1954. Pp. 598. $6.00. The principles of 
successful security management are ex- 
pounded, both clearly and comprehensive- 
ly, in this up-to-date text of Professor 
Robbins. 

The author divides his work into five 
major divisions: Mechanics of Trading; 
Investment Problems; Basic Information; 
Security Analysis; and Market Analysis 
and Formula Planning. The material is 
not only readily digestible by the ordinary 
layman, but it is sufficiently detailed for 
professional managers of funds as well. 


There is incorporated, within the covers 
of this single volume, the information 
which one must ordinarily seek in sep- 
arate texts dealing with the security mar- 
kets, investment analysis and _ portfolio 
management Investment theory is close- 
ly interwoven with practical procedure 
through the use of many concrete illustra- 
tions. 


BIOGRAPHY OF A BANK: THE STORY 
OF BANK OF AMERICA NT & SA. 
New York: Harper & Bros. Pp. 566. 1954. 
#5. This is the story of the world’s largest 
bank, and the amazing careers of the 
Gianninis, father and son, who trampled 
on old-fashioned conventions to make 
Bank of America not only a mighty insti- 
tution but the servants of millions of plain 
people as well. 

With headquarters in San Francisco, 
Amado Peter Giannini began his Bank of 
Italy with numbers of small farmers of 
Italian descent. After the great fire and 
earthquake of 1906, bigger banks were 
forced to close their doors—but Giannini 
set up two planks on the Washington 
Street wharf and continued to build new 
business. By 1930, when the name 
changed to Bank of America, he had 
blazed a trail up and down California, 





456 


developing local agriculture and commerce 
through his system of strong branch 
banks. With unwavering faith in the im- 
portance of the ordinary depositor, 
Giannini launched a new force in financial 
history, and sustained it in battle against 
government officials and the titans of 
Wall Street. He talked on equal terms 
with railroad barons, fishermen, cabinet 
officers and millionaires. Always ahead 
of the times, Bank of America went on 
to outstrip the vast financial empires of 
the East. 


Today with five million accounts and 
over eight billion dollars in assets. Bank of 
America is proof of the soundness of those 
policies. 


ESTATE PLANNING. Cascs Statutes, 
Text and Other Materials. Accompany- 
ing Supplement. By A. James Casner. 
Boston. Little, Brown & Co. 1953. 
Pp. 540. Supplement, 126 pp. $10.00. 
Trust officers and attorneys will be par 
ticularly interested in this volume by 
Professor Casner of Harvard Law School. 
Specifically designed to improve estate 
planning techniques, it contains concise 
text analyses of all related problems such 
as revocable trusts, employee benefits, 
power of appointment, and the marital 
deduction. Pertinent Treasury regula- 
tions are included among the carefully 
selected source materials which illustrate 
the solution to these problems. 


Also of assistance to the legal prac- 
titioner is a variety of sample forms 
covering marital deduction provisions, 
business purchase agreements, insurance 
settlement arrangements, and _ others. 
Two complete estate plans are set forth 
in the supplement. These are based on 
specific factual situations and provide 
concrete illustrations cf estate planning 
in action. 


Scheduled for early release is a 1954 
supplement, dealing with new develop- 
ments and the 1954 Internal Revenue 
Code, which will contain two new estate 
plans. Since the current supplement will 
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be superseded to only a partial extent 
by the new issue, the latter will include 
important, additional material. 





Growth in Bank Totals 
Slackens 


The resources of the nation’s banks 
have continued to grow through the 
calendar year of 1953, but at a slackened 
pace, according to the recapitulation of 
the year-end figures appearing in the first 
1954 edition of the Rand McNally Bank- 
ers Directory. Increases for 1951, 1952, 
and 1953 amounted, respectively, to 
$11,773 million, $11,112 million and 
$5,685 million. 

A preponderance of the net increase 
of $5,685 million chalked up in 1953 is 
accounted for by additions to loans and 
discounts adding up to $4,810 million, 
which offset, for all practical purposes, 
the $4,845 million increase in deposits. 
There was virtually no change in the 
amounts of cash and government securi- 
ties which stood, as the year closed, at 
$46,296 million and $73,111 million, re- 
spectively. Other securities were up $933 
million to a total of $18,164 million. 

The banks of the country added $838 
million to their capital structures, in- 
dicating a slightly reduced rate of ac- 
cretion as compared to the $897 million 
and $888 million by which they were 
increased in 1951 and 1952. Capital was 
increased in 1953 by $147 million to a 
total of $4.164 million, while additions 
to surplus enlarged that account by $376 
million to $8,548 million. Undivided 
profits and reserves were upped by $315 
million to $4,449 million. 

The recapitulation revealed a decrease 
for the year of 52 in the number of 
national banks in the country, reducing 
the total to 4,847. State banks num- 
bered 9,575 at the year’s end, a reduction 
of 11, while there were 8 fewer private 
and other banking institutions, leaving 
a total of 179. The total of all cate- 
gories was reduced by 71 to 14,601. There 
was an increase of 414 in the number 
of branch banks, making the year-end 
total 6,323. 
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“Both management 
and labor approve the 
Payroll Savings Plan...” 


MEYER KESTNBAUM 


President, Hart Schajiner & Marx 


“Both management and labor approve the Payroll Savings Plan for the 
purchase of United S‘ates Savings Bonds because it enables loyal Ameri- 
can workers to help themselves and their country at the same time. A 
strong backlog of savings is a stabilizing factor in the economy. It is also 
an element of comfort and security for the individual because it helps 
him plan a sound future built on sound money. We at Hart Schaffner & 
Marx take pride in the fact that we introduced the Payroll Savings Plan 
in 1940 and that it has been continually in operation since that time.” 


As president of a company which was 
among the first to offer its employees an 
opportunity to build for their future 
through the systematic investment in 
U.S. Savings Bonds. Mr. Kestnbaum is 
well qualified to evaluate the benefits of 
the Payroll Savings Plan: 

e “A strong backlog of savings’’: 
The cash value of Series E and H U.S. 
Savings Bonds held by individuals at 
the end of March, 1954 amounted to 
$37.175.000.000. 

e “A stabilizing factor in the econ- 
omy”: The month-after-month invest- 
ment of millions of dollars in Savings 
Bonds by more than 8,000,000 enrolled 
Payroll Savers constitutes probably our 


The United States Government does not pay for this advertising. The Treasury Department 
thanks, for their patriotic donation, the Advertising Council and 


strongest check on inflation. 

e “A sound future built on sound 
money”: During 1953, sales of Series 
E and H Savings Bonds— 22% higher 
than in 1952—provided cash for all ma- 
turities and redemptions of those series 
and still left more than $210,000,000, 
net, 

If employee participation in your 
Payroll Savings Plan is less than 50% 
—or if your company does not have a 
Payroll Savings Plan—get in touch with 
Savings Bond Division, U.S. Treasury 
Department, Washington, D. C. Learn 
how easy it is to help your country, your 
employees, and your company—through 
the Payroll Savings Plan. 
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"then the dragon came../ 


Nobody tells a story like Daddy. The everyday 
world fades away as his words lead you into 
a new and shining land. 


Saving for security is easy! Here’s a sav- 
ings system that really works—the Pay- 
roll Savings Plan for investing in United 
States Savings Bonds. 

Go to your company’s pay office, choose 
the amount you want to save. That money 
will be set aside for you before you even 
draw your pay. And invested in U.S. Sav- 


And what if the Dragon is a bit 
scary? You need only climb into 
Daddy’s arms to be safe and secure 
again before it’s time to sleep. 


To make those we love safe and 
secure is the very core of home- 
making. It is a privilege known 
only in a country such as ours, 
where men and women are free 
to work for it. 

And taking care of our own is 
also the way we best take care of 
our country. For the strength of 
America is simply the strength of 
one secure home touching that 
of another. 


ings Bonds which are turned over to you. 
If you can save only $3.75 a week on 
the Plan, in 9 years and 8 months you will 
have $2,137.30. For your sake, and your 
family’s, too, how about signing up today? 
Or, if you are self-employed, join the con- 
venient Bond-A-Month Plan where you 
bank. Start saving this easy way today! 


The U.S. Government does not pay for this advertisement. It is 
donated by this publication in cooperation with the Advertising 
Council and the Magazine Publishers of America. 





